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INTRODUCTION:  PROPERTY  SECURITY  FOR  DEBT. 


c«- 


(a)  Pledge  and  Hypothecation. 

• 

Langdell^  Classification  of  Eights  and  Wrongs,  13  Harv.  f^J^  ^Ir^  ** 
L.  E.  539,  540.     An  obligation  is  either  personal  or  real,  accordin^-f,^    kU^nJ^ 
as  the  obligor  is  a  person  or  a  thing.     .     .     .  "Jfo:!*     ^ 

A  real  obligation  is  undoubtedly  a  legal  fiction,  but  it  is  a  very  "T^^^jaX^A  • 
useful  one.  It  was  invented  by  the  Eomans,  from  whom  it  has 
Wn  mnented  by  the  nations  of  modern  Europe.  That  it  would 
ever  have  been  invented  by  the  latter  is  very  unlikely,  partly 
because  they  have  needed  it  less  than  did  the  ancients,  and  partly 
because  they  have  not,  like  the  ancients,  the  habit  of  personifying 
inanimate  things.  The  invention  was  used  by  the  Eomans  for  the 
accomplishment  of  several  important  legal  objects,  some  of  which  0  //-  ^ 
no  longer  exist,  but  others  still  remain  in  full  force.     It  was  by  .  /     i  ^Jf^' 

means  of  this  that  one  person  acquired  rights  in  things  belonging  ^»'*'*^^^^*^*-^  ^~] 
to  others  (jura  in  rebus  alienis).     Such  rights  were  called  seryi-  ^^"^  ut^OA^ 
iutes  (t.  e,,  states  of  slavery)  in  respect  to  the  thing  upon  which    <^^  '^ 
the  obligation  was  imposed,  and  they  included  every  right  which 
one  could  have  in  a  thing,  short  of  owning  it.     These  servitudes  ^Pi  Si^uoV  tuJb^ 
were  divided  into  real  and^  personal  servitudes,  being  called  real  |^t     MAjla  ^ 
when  the  obligee  as  well  as  the  obligor,  i.  e.,  the  master  {dominus)   ifTfcA.^  yii^ 
^weli  as  the  slave (5eri;t^),  was  a  thing,  and  personal  when  the    J^^i^^   /^, 
obligee  was  a  person!     The  former,  which  may  be  termed  servi- 
tudes proper,  have  passed  into  our  law  under  the  names  of  ease-  ^  i 
ments  and  profits  a  prendre.     The  latter  included  the  pigntLS  and  Jt^^^^^t^^  •^• 
the  hypotheca,  i.  e.,  tne  Eoman  mortgage — whicli  was  called  pignus    l^dj^  |/iAx*. 
when  the  thing  mortgaged  was  delivered    to    the    creditor,    anJ    ()^A4>    ^  JU^- 
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iftL^tL     -Upt  ^gPg^^^^  when  it  was  constituted  by  a  mere  agreement,  the  thlng^ 
fti^p^^Ax^M.-        'mortgaged  remaining  in  the  possession  of  its  owner.     Originally,! 

possession  by  the  creditor  of  the  thing  mortgaged  was  indispen- 
sable, and  so  the  pigniLS  alone  existed;  but,  at  a  later  period,  the 
parties  to  the  transaction  were  permitted  to  choose  between  a 
pignus  and  a  hypotheca.  So  long  as  the  pignus  was  alone  in  use, 
it  is  obvious  that  the  obligation  could  be  created  only  by  the  act 
of  the  parties,  as  they  alone  could  change  the  possession  of  the 
property.  But  when  the  step  had  been  taken  of  permitting  the 
mere  agreement  of  the  parties  to  be  substituted  for  a  change  of 
possession,  it  was  another  easy  step  for  the  law,  whenever  it  saw 
fit,  to  substitute  its  own  will  for  the  agreement  of  the  parties ;  and 
^^  hence  hypothecations  came  to  be  divisible  into  such  as  were  cre- 

l/u  Lo^Jiij^      ated  by  the  acts  of  the  parties  (conventional  hypothecations),  and 
U    ^Qt,c^.       such  as  were  created  by  the  act  of  the  law  (legal  or  tacit  hypothe- 
'  ^tions).     Again,  so  long  as  a  change  of  possession  was  indispen- 

sable,  it  is  plain  that  the  obligation  could  attach  only  upon  prop- 
erty which  was  perfectly  identified,  and  that  there  could  be  no 
change  in  the  property  subject  to  the  obligation,  except  by  a  new 
>K       (    /  ^       change  of  possession.     But  when  a  change  of  possession  had  been 
a^  ^r^^-^  "dispensed  with,  and  particularly  when  legal  or  tacit  hypotheca^ 
^^   Ml    I  ^j    tions  had  been  introduced,  it  became  perfectly  feasible  to  make 
(jSao^^  j|vw^*  the  obligation  attach  upon  all  property,  or  all  property  of  a  certain 


//yM 


1 

i 


ffT  6>/^-^C*^  description,  either  then  belonging  to  the  debtor  or  afterward  ac^  ^ 

gtAJU^^  tixvJ^  quired  by  Jiim,  or  upon  ail  property,  or  all  property  of  a  certain 
jh-  1^  \  description,  belonging  to  the  debtor  for  the  time  being;  and  hence 
^^*  hypothecations  came  to  be  divided  into  those  which  were  special 

and  those  which  were  gene 

The  pi^nus^ has  passed  into  our  law  under  the  name  of  pawn,  or  (fl^i 

g'edge,  a8To"things  movable,  but  has  been  wholly  rejected, as  to.  ' 

_nd.     The  conventional  hypotheca  has  been  wholly  rejected  by 
Muum^  H^ht   ^^ur  common  law,  though  it  has  passed  into  our  admiralty  law 


yUULAA, 


^^**  ^^""^^^  ^*^  The  Jegal  or  tacit  hypothecation,  on  the  other  hand^_has  been^ 
^  ^'r^  **'^*^  admitted  into  our  common  law  to  some  extent,  though  under~the]  ^ 
^•*^ -^  ^    name  of  lien  (a  word  which  has  the  same  meaning  and  the  8ame_^ 
T/    M^  A-*/  ^^^^^gHo^  ^8  "  obligations^ .     Thus,  by  the  early  statute  of.  13  E.^  ,  i 
-*^    4  •    XJ-^'^  ^'  ^?  ft  judgment  and  a  recognizance  (the  latter  being  an  ac-r',^***'*? 
r^ '  p         0    knowledgment  of  a  debt  in  a  court  of  record,  of  which  acknowl-r^^  JV 
1/^j.j  edgment  a  record  is  made)  are  a  general  lien  on  all  the  land  ofi  j^,^^ 

jfA         ^*  '     the  judgment  debtor  and  recognizor   respectively,    whether    then  '[ 

owned  by  them  or  afterwards  acquired.     So  also,  in  many  cases,  ;^^  ^vx 
the  law  gives  to  a  creditor  a  similar  lien  on  the  debtor's  movable  ow^t* 
property,  already  in  the  creditor's  possession  when  the  debt  ac-  \!jCx 
crues,  though,  in  respect  to  the  creditor's  possession,  this  lien  has  KVj*^. 
the  features  of  a  pignus  rather  than  of  a  hypotheca. 
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Just.,  Inst.,  Lib.  IV.,  c.  6,  §  7.  Again,  the  Servian  and  quasi- 
Servian  actions,  the  latter  of  which  is  also  called  "  hypothecary,^^ 
are  derived  wholly  from  the  Praetor's  jurisdiction.  The  Servian 
action  is  that  by  which  a  landlord  sues  for  his  tenanTs  property^  /  ' 

over  which  he  has  a  right  in  the  nature  of  a  pledge  (pignus)  as  ^'^>-''"^ 
security  for  his  rent.  The  quasi-Servian  action  is  a  similar  remedy 
open  to  any  creditor  for  the  purpose  of  enforcing  his  pledge  or 
hypotheca.  So  far  then  as  this  action  is  concerned,  there  is  no  dif- 
ference between  a  pledge  and  a  hypotheca;  and,  indeed,  when- 
ever a  debtor  and  a  creditor  agree  that  certain  property  of  the 
former  shall  be  the  latter^s  security  for  his  debt,  the  transaction 
is  called  by  either  name.     In  other  respects,  however,  there  is  a      .  y 

distinction  between  them ;   for  the  term,  pledge,  is  properly  used  M^>^-»^^  -  Ai-» 
only  where  possessioh  of  the  property  in  question  is  delivered  to   i    /     > 
the  creditor,  especially  if  such  property  be  movable ;    whereas  by  ^/^^'Kut^ -/,^ 
the  term  hypotheca,  strictly  speaking,  we  signify  a  right  arising 
Ey  mere  agreement  without  delivery  of  possession. 

MoYLE,  Imp.  Jtot.  Inst.,  Excur.  II.,  p.  6.  The  latest  and  most 
refined  form  of  pledge  is  hypotheca,  in  which  there  was  no  con- 
veyance of  either  ownership  or  possession;  it  was  effected  by  a 
bare,  formless  agreement  between  the  debtor  and  creditor,  that 
certain  specific  property  of  the  former  should  be  liable  in  full  for 
his  debt  to  the  latter,  who  should  be  entitled  to  sell  in  .default  of 
payment  within  a  prescribed  time:  " Contrahitur  hypotheca  per 
pactum  conventum,  cum  quis  paciscatur,  ut  res  eius  propter 
aliquam  obligationem  sint  hypothecae  nomine  obligatae:  nee  ^d       ^  . 

rem  peHinet,  quibus  fit  verbis'*  i^^S-  ^^y  ^'  ^)-   .Such  an  agree-  CfKftA^  y  Lj  % 
ment,  in  itself,  was  inoperative  to  create  rightsr  either  real  or  Jj^j^^  tM.     ^ 
personal;   it  was,  however,  enforced  by  the  praetor,,  who   treated_V>v  -A— - 
the  right  of  sale  as  a  ius  in  re  aliena,  of  which  the  creditor  could  ^^'"^■^p-^^*  *^  - 
not  be  deprived  by  any  suBsequent  act  of  the  debtor,  and  which  Jl/^<-<^^    tf vl. 


he  could  successfully  assert  JlbyrcmecTies  of  his  own  introduction]    }  ^  fy^X^^Lt^p.^ 
against   any   other   person   whatsoever,  whether  the  creditor^  his       ' 


successor,  alienee  or  trustee  in  bankruptcy.    .    .    . 

Hypotheca  possessed  great  advantages  over  the  earlier  forms  of 
pledge,  of  which  fiducia  was  quite  obsolete  in  the  time  of  Justinian. 
The  pledgor  was  never  deprived  of  the  use  and  possession  of  his 
property,  and  yet  the  creditor  was  absolutely  secured.     The  class 
of  pledgable  objects  was  largely  augmented:    Money  could  now  Q^^J  LLJL^ 
be  lent  on  the  security  of  things  not  yet  in  existence,  e,  g,,  fjiture    .    *--         .   /. 
crops  and  expectations  ("  et  quae  nondum  sunt,  futura  tamen  sunt,  h^^^'^'^  §} 
hypothecae  dari  possunt,  ut  fructus  pendentes,  partus  anciUae,  fetus   iVU    ^  At^l 
pecorum/'    Dig.  20,  1.15)  or  of  mere  incorporeal  rights,  real  and      ^         I     r 
personal  (Dig.  20,  9, 1.;  ib.  11,  2;  Dig.  13,  7,  18  pr.).    Moreover  ^     )^^^^**^' 
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it  becaifie  possible  to  create  a  general  mortgage,  which  was  done 
by  statute,  in  favor  of  many  classes  of  persons :  e,  g.,  of  a  wife  or 
other  person  who  gave  a  dos  over  the  property  of  her  husband,  to 
secure  its  return,  and  of  pupils  over  that  of  their  guardians. 

Olanville,  Lib.  X.,  c.  6  (Beames).  A  Loan  is  sometimes  made 
upon  the  Credit  of  a  putting  in  Pledge.  When  a  Loan  of  this  de- 
scription takes  place,  sometimes  moveables,  as  Chattels,  are  put  in 
pledge;  sometimes  immoveables,  as  Lands  and  Tenements,  and 
ilentsy  whetlier  consisting  in  Money  or  in  other  things.  When^ 
a  Compact  is  made  between  a  Creditor  and  Debtor^  concerning  the 
putting  anything  in  pledge,  then,  whatever  be  the  mode  of  pledg- 
ing, tne  Debtor  upon  his  receiving  the  thing  lent  to  him,  either 
immediately  delivers  possession  of  the  Tleige  (vadii  seisinamTto 
the  Creditor,  or  not!  Sometimes  also  a  thing  is  pledged  for  a  cer- 
tain period,  sometimes  indefinitely.  Again,  sometimes  a  thing  is 
pledged  as  a  Mortgage  (in  mortuo  vadio),  sometimes  not.  A 
pledge  is  designated  by  the  term  Mortgage  when  the  fruits  anT 
Rents,  which  are  received  in  the  interval  in  no  measure  tend  to  re- 
duce the  demand  for  which  the  pledge  has  been  given.  When, 
tlierefore,  moveables  are  put  in  pledge,  so  that  possession  be  de- 
livered  to  the  Creditor  for  a  certain  period,  he  is  bound  to  keep  the_ 
pledge  safely,  and  neither  to  use  it,  nor  m  any  other  manner 
employ  it,  so  as  to  render  it  of  less  Value.  But  should  it,  whilst  in 
Custody  "ang^itETirtlie  Term,  suffer"deterioration,  by  the  fault  of 
tKe  creditor,  a  Computation  shall  be  made  to  the  extent  of  the 
dietrimcnt  and  deducted  from  the  Debt.  But  if  the  thin^  be  of 
such  a  description  that  it  necessarily  requires  some  expense  and 
cost,  for  Example,  that  it  might  be  fed  or  repaired,  then  the  stipu- 
lation of  the  parties  on  that  subject  shall  be  abided  by.  In  addi- 
tion—when a  thing  is  pledged  for  a  definite  period,  it  is  either 
agreed  between  the^Creditor  ancl  bebtor,  that  if,  at  the  time  ap^ 


pointed,  the  Debtor  should  not  redeem  his  pledge,  it  should  then 
belong  to  tbe  Creditor  so  that  he  rnigEF  dispose  of  it  as  his  own;"or 

'  tte 


no  such  agreement  is  entered  into  between  them.  In  the  former  case^ 


/J--' 


m  uourt,  and  answer  by  the  following  Writ. 

c.  7.  "  The  King  to  the  Sheriff,  Health :  Command  K  that 
justly  and  without  delay,  he  redeem  such  a  thing  which  he  has 
pledged  to  R.  for  a  hundred  Marks,  for  a  Term  which  is  past,  as  he 
says,  and  of  which  he  complains  that  he  has  not  redeemed  it ;  and, 
unless  he  does  so,  &c/^ 

c.  8.  .  .  .    When  a  Compact  is  entered  into  between  a  Debtor 


f 
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and  Creditor,  concerning  the  pledj^ing  of  a  particular  thing,  if  the 

Debtor,  after  having  received  the  Loan,  should  not  deliver  the 

pledge,  jt  may  be  asked,  what  step  should  the  Creditor  have  re- 

course  to  in  such  a  case,  especially  as  the  same  thing  may  be 

pledged  to  many  other    Creditors,    both   .previously    and    subse- 

j  quently  ?    Upon  this  subject,  it  should  be  remarked,  that  t^e  King^s 

**'^*^'^  Court  is  not  in  the  habit  of  giving  protection  to  or  warranting 

private  Agreements  of  this  description,  concerning  tbe  giving  or 

f      /   .     ,  accepting  tilings  in  pledge,  or  others  of  this  kind,  made  out  of 

^"^t^</->^^ourta.,^rjeven  in  any  other  Court  than  that  of  the  King.    Jf^ 

'«   kUiAf/^  therefore,  sucTi  Uompacts  are  not  observea^  tne^ing^s  Court_does. 

c>Lrtt  IrL    pot  interfere;  and  hence  it  is  not  bound  to  answer  concerning  the 

^^er\^C^*JL  "/-Sght  of  ditferent  Creditors,  as  prior  or  subsequent,  or  respecting 


r 


tf^    / 


-^ 


their  privileges. 

But,  when  an  immoveable  thingjs  put  into  pledge,  and  Seisin  of 
jt^hfifl  hf^Q  ^filivpr^fl  to  the  Creditor  for  a  definite  term,  it  has 
either  been  agreed  between  the  Creditor  and  Debtor,  that  the  pro- 
ceeds and  rents  shall  injhe  mean  time  reduce  the  Debt,  or  that  they 
shall  in  no  measure  be  so  applied.  The  former  Agreement  is  just 
and  binding;  the  other,  unjust  and  dishonest,  and  is  that  called 
a  Mortgage,  but  this  is  not  prohibited  by  the  King^s  Court,  al- 
though it  considers  such  a  pledge  as  a  species  of  Usury.  Hence,  if 
any  one  die  having  such  a  pledge,  and  this  be  proved  after  his 
death,  his  property  shall  be  disposed  of  no  otherwise  than  as  the 
Effects  of  a  Usurer?  In  other  respects,  the  same  Rules  should  be 
observed  as  in  pledges  of  moveables,  concerning  which  we  have 
already  spoken.  But  it  must  be  remarked,  that  if^  after  any  one 
jias  paid  his  Debt,  or  has  in  a  proper  manner  tendered  it,  the  Cred- 
itor should  maliciously  detain  the  pledge,  the  Debtor  upon  com- 
~plaining  to  thFCburt  sTiall  liave  the  following  WritT 

c.  9.  "The  King  to  the  Sheriff,  Health:  Command  N.  that 
justly  and  without  delay  he  render  to  R.  the  whole  Lands,  or  such 
Lands,  in  such  a  Vill,  which  he  has  pledged  to  him  for  a  Hundred 
Marks  for  a  term  which  is  past,  as  he  says,  and  has  received  his 
Money,  or  which  he  has  redeemed,  as  he  says ;  and,  unless  he  does 
so.  Summon  him  by  good,  etc.'* 

c.  11.  Jf  the  Creditor  lose  his  Seisin,  either  by  means  of  the 
Debtor,  or  any  other  person^  he  cannot  recover  it  through  lEe 
assistance  of  the  Court;  not  even  by  a  Recognition  of  ISTovel  Dis- 
seisin. For  if  he  was  unjustly  and  without  a  judgment  disseised 
of  his  pledge,  by  any  other  person  than  the  Debtor  himself,  the 
Debtor  may  have  an  Assise  of  Novel  Disseisin.  If,  however,  the 
Creditor  was  disseised  by  the  Debtor  himself,  the  Court  will  not 
agsislhim  against  the  Debtor,  in  recovering  his  pledge,  or  in  giv- 
ing a  Re-entry,  unless  through  the  Debtor  himself;   for  the  dred-' 
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^,.  jtor  should  resort  to  an  original  Plea  of  Debt,  in  order  that  the 

Debtor  may  be  compelled  to  render  him  satisfaction  for  his  Debl. 
In  such  case  the  debtor  shall  be  summoned  by  the  foregoing  Writ 
of  first  summons. 

C  f    i    SL*.      Chaplin,  Stoby  op  Mobtgage  Law,  4  Habv.  L.  R.  6.    Using 

ij^T    7  JT*  *  the  word  vadium^  g^ge,  whether  the  possession  was  to  be  turned 
C^jS^  /jLj^^ver  to  the  pledgee  or  not,  the  Norman  judges  recognized  gages 

^^^c^  JU      or  pledges  of  land,  either  with  or  without  transfer  of  possession. 

'/€U^a^  fg^^If  the  pledgee  took  possession,  the  transaction  was  a  pawn;  if  not, 

it  was  a  hypothecation. 

It  would  be  the  greatest  mistaRe  to  suppose  that  feudal  seisin 

(P    vwj/^        was  essential  to  an  effectual  pledge  of  land  in  feudal  times.     The 

^  *        ^^  D     pledgee  might  leave  the  pledgor  in  possession,  and  still  be  secure 

//€x<,fi-c<x*l*X    ^  recordine:  a  written  contract  of  pledge  in  the  King's  Court : 


t 


.MM        by  recording  a  written  contract  of  pledge  in  the  King's  Court: 
To   /^-^^'^r^  precisely  as7  under  Justinian,  such  a  contract  would  have  been 
(o%^x^€A,     registered  in  a  public  office,  or,  under  the  Saxon  laws,  in  a  county 
itef  YV'C^*^   court  or  a  monastery,    ^is  provision  for  registration  was  a  mere 
u^-^-c  jJ  •>-•      adaptation  to  English  ground  of  the  Roman  system. 
^u^   yllCc4  «  Even  when  the  pledgee  of  land^^  m  feudal  times,  took  possession, 

Jie  did  not  take  a  full  feudal  seisin ;  he  took  only  a  "  quasx     seisin, 

fj^i  J  *\jLA^       a  seisin  "  de  vadxo;'  as  it  was  callcF-a  "  pledgee's  seisin"' — a  seisin 

y;  o^^M      distinct  from  a  general  seisin,  not  exclusive  of  that  of  the  pledgor, 

y    N<=^-^  *<      but  consistent  with  and  dependent  upon  it — ^a  parasitic  seisin.  The 

LK^     /\f^^^^^^,  wor^  "seisinT^of  course,  was  not  exclusively  applied  to  freehold 

•    ^       i  'J    estates  in  land,  but  was  used  of  chattels  and  of  chattel  estates  in 

^      '^  <    land,  as  leaseholds.     And  just  as  a  lessee  of  land  had  not  a  seisin 

k^^  A  u>i^      of  his  own,  but  had  his  landlord's  seisin,  so  in  the  case  of  a  pledge, 

^!^ «  eveiLwith  the  possession,  the  jreehold  was  deemed  to  reinain  in~ 

*         the  pledgor,  and  the  pledgee  was  said  to  be  seised  ^^  through  ^^  the 

owner  of  the  fee — to  be  seised  not  in  his  own  name,  but  m  the 

name  of  another.     The  heirs  of  the  pledgee  who  died  in  possession 

were  spoken  of  in  contradistinction  from  the  "  verus  hceres/'  _The 

fact  that  the  land  so  in  pledge,  and  even  in  the  possession  of  jhe 

dedfi^eCj.  was  still  viewed  as  m  the  seisin  "of  the  pledgor,  appears^ 

(?PtJtu/^  ^-^'^^^^Q°^  ^^^  ^^^^  ^^^^  ^^  was  siihject  to  dower,  not  of  the  pledgee's^^ 

L^jVJj^tj^^*      but  of  the  pledgor^s  widow 7  and  there  could  be  no  dower  without 

^  seisin.     If  a  pledgee  in  possession  were  ousted  by  a  stranger,  he 

//••••. ^^     could  not  maintain  a  writ  of  novel  disseisin  to  recover  possession ; 

^^^^^^rTT*./"^^  pledgor  had  to  bring  the  action,  counting  on  his  own  seisin. 

y^^^  And  where  one  seised  as  pledgee  died  in  possession,  and  his  heir, 

gy  J    17     .^  being  excluded,  brought  a  writ  of  mort  d'ancestor,  to  get  posses- 

'^^^^  /        *    sion,  he  was  provided,  not  with  the  ordinary  writ  of  mort  d'an- 

***fr    cestor,  counting  upon  seisin  generally,  but  with  a  special  writ,  al- 

•^*    leging  in  his  ancestor  a  seisin  de  vadio. 


S^  ^.^^u. 
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EARLY    STATUTORY    SECURITIES. 


The  legal  remedy  for  enforcing  a  simple  gage  or  pledge  of  land    ^    y. 
in  the  time  of  Glanville.  so  far  from  having  those  narsh  features   )%  v2^xa^i-^ 


which  we  are  vont  to  attribute  to  our  early  law,  followed  that  just  ^^^^ 
and  equitable  system  of  Eoman  law  which  was  the  cradle  of  our    /  ^ 
eguity.     When  a  debt  securpd  upon  land  was  due,  the  ple3 
a  writ  expressly  framed  for  foreclosure.^   substantiallyi 


^ identical 

lyith  the  Massachusetts  writ  of  entry  for  foreclosure  of  a  mortp^age. 
The  process  could  be  enforced  by  the  courts  by  a  seizure  of  the 
property  pledged,  if  it  remained  in  the  pledgor's  possession,  or  by 
other  distraint ;  and  there  was  a  conditional  judgment,  precisely  as 
there  is  upon  the  Massachusetts  writ  of  entry  for  foreclosure,  that 
the  debtor  should  still  have  a  reasonable  time  to  pay  before  the  fore* 
closure  should  become  absolute. 


(b)  Early  Statutory  Securities. 


2  Blackstone,  Com.,  160.  A  fourth  species  of  estates,  defeas- 
ible on  condition  subsequent,  are  those  held  by^^a^u^e  merchant, 
Sincrhtatute  staple;  which  are  very  nearly  related  to  the  vivum 
vadium  before  mentioned,  or  estate  held  till  the  profits  thereof 
shall  discharge  a  debt  liquidated  or  ascertained.  For  both  the 
statute  merchant  and  statute  staple  are  securities  for  money;  the 
one  entered  into  before  the  chief  magistrate  of  some  trading  town, 
pursuant  to  tne  statute  13  Edw.  I.,  ve  Mercatoribus,  and  thence 
called  a  Statute  Merchant;  the  other  pursuant  to  the  statute  27 
Edw.  III.,  c.  9,  before  the  Mayor  of  the  Staple,  that  is  to  say,  the 
grand  mart  for  the  principal  commodities^or  manufactures  of  the 
kingdom,  formerly  held  by  act  of  Parliament  in  certain  trading 
towns,  trom  whence  this  security  is  called  a  Statute  Staple.  They 
are  both,  I  say,  securities  for  debts  acknowledged  to  be  due;  and 
originally  permitted  only  among  traders,  .for  the  benefit  of  com- 
merce; whereby  not  only  the  body  oi!  ili^  debtor  fnay  be  impris- 
oned, and  ^s  goods  seized  in  satisfaction  of  the  debt  '_ 
lands  may  be  delivered  to  the  cre3itor.  till  out  of  the 
profits  0^  them  the  debt  may  be  satisfied;  and,  during  such  time 
as  the  creditor  so  holds  the  lands,  he  is  tenant  by  statute  merchant 
or  statute  staple.   .There  is  also  a  similar  security,  the  recogniz- 


ance in  the  nature  of  a  statute  staple,  acknowledged  before  either 
of  the  chief  justices,  or  (out  of  term)  before  their  substitutes,  the 
Mayor  of  the  Staple  at  Westminster  and  the  Recorder  of  London ; 
whereby  the  benefit  of  this  mercantile  transaction  is  extended  to 
all  the  King^s  subjects  in  general,  by  virtue  of  the  statute  23  Hen. 


y±2±aaE^- 


*  Glanv.,  1.  X,  c.  7;  page  4,  supra. 
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VIII.,  c.  6,  amended  by  8  Geo.  I.,  c.  25,  which  directs  such  recog- 
nizances to  be  enrolled  and  certified  into  chancery.     But  these,  by_ 
the  statute  of  frauds,  29  Car.  II.,  c.  3,  are  only  binding  upon  the 
lands  in  the  hands  of  ftong/fde  purchasers,  from  the  day  of  their 
enrollment,  which  is  ordered  to  be  marked  on  the  recorctT 

Another  similar  conditional  estate,  created  by  operation^  law, 
for  security  and  satisfaction  of  debts,  is  called  an  estate  by  elegit. 
What  an  elegit  is,  and  why  so  called,  will  be  explained  in  the  third 
part  of  these  commentaries.  At  present  I  need  only  mention,  that 
it  is  the  name  of  a  writ,  founded  on  the  statute  of  Westm.  2,  by 
which,  after  a  plaintiff  has  obtained  jud^ent  for  his  debt  at  law, 
the  sheriff  gives  him  possession  of  one-half  of  the_def endant^s 
jandsand  tenements,  to  be  occupied  and  enjoyed  until  his  debt  and 
damages  are  fully  paid ;  and  during  the  time  he  so  holds  them,  he 
is  called  tenant  by  etegit.  It  is  easy  to  observe  that  this  is  also  a 
mere  conditional  estate,  defeasible  as  soon  as  the  debt  is  levied. 
But  it  is  remarkable  that  the  feudal  restraints  of  alienating  lands, 
and  charging  them  with  the  debts  of  the  owner,  were  joftened 
much  earlier  and  much  more  effectually  for  the  benefit  of  trade 
and  commerce,  than  for  any  other  consideration.  Before  the 
/  P'<V    -7-     statute  of  Quia  Emptor es^  it  is  generally  thought  that  the  proprietor 

of  lands  was  enabled  to  alienate  no  more  than  a  moiety  of  them; 
the  statute,  therefore,  of  Westm.  II.  permits  only  so  much  of  them 
to  be  affected  by  the  process  of  law,  as  a  man  was  capable  of  alien- 
ating by  his  own^  deed.  But  by  the  statute  De  Mercatonbus 
(passed  in  same  year)  the  whole  of  a  man's  lands  was  liable  to  be 
pledged  in  a  statute  merchant,  for  a  debt  contracted  in  trade; 
though  only  half  of  them  was  liable  to  be  taken  in  execution  for 
any  other  debt  of  the  owner. 

I  shall  conclude  what  I  had  to  remark  of  these  estates,  by  statute 
merchant,  statute  staple  and  elegit,  with  the  observation  of  Sir 
Edward  Coke.  *^  These  tenants  have  uncertain  interests  in  lands 
and  tenements,  and_  yet  they  have  but  chattels  and  no  freeholds'' 
(which  make  them  an  exception  to  the  general  rule),  "because, 
though  fSey  may  hold  an  estate  of  inheritance,  or  for  life,  ut 
Uberum  tenementum,  until  their  debt  be  paid;  yet  it  shall  go  to 
JheJT  executors:  for  ut  is  similitudinars'^ ;  and  though  to  recover 
their  estates,  they  shall  have  the  same  remedy  (by  assize)  as  a 
tofani;  of  the  freehold  shall  have,  yet  it  is  but  the  similitude  of  a 
freehold,  and  nullum  simiJe  est  idem,"  This,  indeed,  only  proves 
them  to  be  chattel  interests,  because  they  go  to  the  executors,  which 
is  inconsistent  with  the  nature  of  a  freehold ;  but  it  does  not  assign 
the  reason  why  these  estates,  in  contradistinction  to  other  uncer- 
Jain  interests,  shall  vest  ih  tSe  executors  of  the  tenant  ancTnot  the 
heir,  which  is  probably  owing  to  this:  That,  being  a  security  and 


JLl 
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remedy  provided  for  personal  debts  due  to  the  deceased,  to  which 
3ebts  the  executor  is  entitled,  the  law  has,  therefore,  thus  directed 
t£eir  succession ;  as  judging  it  reasonable  from  a  principle  of  nat- 
ural equity,  that  the  security  and  remedy  should  be  vested  in  those 
to  whom  the  debts,  if  recovered,  would  belong.  For,  upon  the 
same  principle,  i£  lands  be  devised  to  a  man^s  executor,  until  out 
of  the  profits  the  debts  due  from  the  testator  be  discharged,  this" 
interest  in  the  lands  shall  be  a  chattel  interest,  and  on  the  death 
*  Of  such  executor  shall  go  to  his  executors,  because  they  being  liable 
to  pay  the  original  testator's  debts,  so  far  as  his  assets  will  extend, 
are  in  reason  entitled  to  possess  that  fund  out  of  which  he  has 
directed  them  to  be  paid. 


(c)  The  Common  Law  Mortgage. 

Lit.  §  332.  Of  Estates  upon  Condition.  Item,  if  a  feoffment 
be  made  upon  such  condition,  that  if  the  feoffor  pay  to  the  feoflfee 
at  a  certain  day,  &c.,  40  pounds  of  money,  that  then  the  feoffor 
may  re-enter,  &c. ;  in  this  case  the  feoffee  is  called  tenant  in  mor- 
gage>  which  is  as  much  to  say  in  French  as  mort  gage,  and  in  Latin 
mortuum  vadium.  And  it  seemeth  that  the  cause  why  it  is  called 
mortage  is,  for  that  it  is  doubtful  whether  the  feoffor  will  pay  at  . 

the  day  limited  such  sum  or  not:  and  if  he  doth  not  pay^  then  the  '^^^^^-^'^^   0\t 
land  which  is  put  in  pledge  upon  condition  for  the  payment  of  the  C^^-^-^-i^      ^ 
money,  is  taken  from  him  forever,  and  so  dead  to  him  upon  con-  h^Jy^  •  <i)u^  4 
dition,  &c.     And  if  he  doth  pay  the  money,  then  the  pledge  is  dead^     ^ 
as  jo  the  Tenant,  &c. 

^333.     Also,  asa  man  may  make  a  feoffment  in  fee  in  morgaf^e,  L^a^  ^^5-^  ^*^ 
so  a  man  may  make  a  gift  in  tayle  in  morgage,  and  a  lease  for  term-;^^     k^    {^^/ 
of  life,  or  for  term  of  years  in  morgag^e.     And  all  such  tenants  are   ^  ^^^  ^    U 
called  tenants  in  morgage,  according  to  the  estates  which  they  '       / 
have  in  the  land,  &c. 

§  334.    Also,  if  a  feoffment  be  made  in  morgage  upon  condition 
that  the  feoffor  shall  pay  such  a  sum  at  such  a  day,  &c.,  as  is  be- 
tween them  by  their  deed  indented  agreed  and  limited,  although     /   •     .^ 
the  feoffor  dieth  before  the  day  of  pa\Tnent,  &c.,  yet  if  the  heir  of  ^ 

the  feoffor  pav  the  same  sum  of  money  at  the  same  day  to  the    f^^ 
feoffee,  or  tender  to  him  the_  money,  and  the  feoffee  refuse  to  re^ 
ceive  it,,  then  may  the  heir  eutpr  info  thft  land,  and  yet  the  condition 
is^  that  if  the  feoffor  shall  pay  such  a  sum  at  such  a  day,  &c.,  not 
making  mention  in  the  condition  of  any  payment  to  be  made  by 
his  heir,  but  for  that  the  heir  hath  interest  of  right  in  the  condition, 
&c.,  and  the  intent  was  but  that  the  money  should  be  paid  at  the    • 
day  assessed,  &c.,  and  the  feoffee  hath  no  more  loss,  if  it  be  paid 
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by  the  heir,  than  if  it  were  paid  by  the  father,  &c.;   therefore,  if 

the  heir  pay  the  money,  or  tender  the  money  at  the  day  limited,  &c., 

i  —  gjtnd  the  other  refuse  it,  he  may  enter,  &c.  ,  But  if  a  stranger  of  his 

^^^**-^^  ^*^*^own  head,  who  hath  not  any  interest,  &c.,  wHl  tender  the  aforesaid 

'^^*  money  to  the  feoffee  at  the  day  appointed,  the  feoflfee  is  not  bound 

to  receive  it. 

§  335.  And  be  it  remembered  that  in  such  case,  where  such 
tender  of  the  money  is  made,  &c.,  and  the  feoffee  refuse  to  receive 
it,  by  wnich  the  feoffor  or  his  heirs  enter,  fee,  then  tke  feoriee  hath 


'^uUi- 


no  remedy  by  the  common  law  to  have  this  monev,  because  it  shall 
Be  accounted  his  own  folly  that  he  refused  the  money,  when  a  law- 
ful tender  of  it  was  made  unto  him. 

§  337.    Also,  if  a  feoffment  be  made  upon  condition,  that  if  the 

feoffor  pay  a  certain  sum  of  money  to  the  feoffee,  then  it  shall  be 

.         lawful  to  the  feoffor  and  his  heirs  to  enter:  in  this  case  if  the 

,/j  dr^d    -  K'vfeoffor  die  before  the  payment  made,  arid  the  heir  will  tender  to 

i^'-H/tj'^     ^       the  feoffee  the  money,  such  tender  is  void,  because  the  time  within 

Jh^^flfif^^   "^ifcul   which  this  ought  to  be  done  is  passed.     For  when  the  condition  is. 

^^]j;'  Ji%^c±4>:^     that  if  the  feoffor  pay  the  money  to  the  feoffee,  &c.,  this  is  as  mucIT 

^'^i,^^^'^    \jLr     to  say_a  as  if  the  feoffor  during  his  life  pay  the  money  to  the  feo^eeT 


iji^lrv'^   ww  &c.,  and  when  the  feolfor  dieth,  ttien  the  time  of  the  tender  is 
\\j^  ^  i^^/l^o  passed.     But  otherwise  it  is  where  a  day  of  payment  is  limited. 


\r  ^  ix/l/UjL  P^ss^^     ^^^  oinerwise  it  is  wnere  a  aay  oi  paymenx  is  nmiiea, 
\j^  jX^tji     ^^^  t^®  feoffor  die  before  the  day,  then  may  the  heir  tender  the    ^ 

(7^^ *  money  a^is  aforesaid,  for  that  the  time  of  the  tender  was  not  passed 

'  by  the  fleath  of  the  feoffor.     Also,  it  seemeth,  that  in  such  case 

C^    *  where  the  feoffor  dieth  before  the  clay  of  payment,  if  the  executors 

-*«"<-»  ->v^i:«^     Qf  the  feoffor  tendeFttt^  money  to  the  feoffee  at  the  day  of  payment, 

/^^^'  this  tender  is  good  enough;  and  if  the  feoffee  refuse  it,  the  heirs 

of  the  feolfor  may  enter,  &c.     And  the  redson  is,  for  that  the  execu- 
tors represent  the  person  of  their  testator,  &c. 

§  338.  And  note,  that  in  all  cases  of  condition  for  payment  of 
a  certain  sum  in  gross  touching  lands  or  tenements,  if  lawful  ten- 
der be  once  refused,  he  which  ought  to  tender  the  money  is  of  this 
quit,  and  fully  discharged  forever  afterwards. 

^  Co.  Lit.  209,  a,  b.    This  is  to  be  understood,  that  he  that  ought 

V— >      to  tender  the  money  is  of  this  discharged  forever  to  make  any  other 

-^  JLW   ^^^Af^tSS^f  hut  if  it  were  a  duty  before,  though  the  feoffor  enterTv 

[p^    at,  ^^^0   force  of  the  condition,  yet  the  debt  of  duty  remaineth.     As  if  A. 

^^'^^     1C  borroweth  a  hundred  pounds  of  15.,  and  after  morgageth  land  to 

^j}^*  B.  upon  condition  for  payment  thereof.     If  A.  tender  the  money 

to  B.  and  he  refuseth  it,  A.  may  enter  into  the  land,  and  the  land 

is  freed  forever  of  the  condition,  but  yet  the  debt  remaineth,  and 

%  jj  ..may  be  recovered  by  action  of  debt.     But  if  A.  without  any  loan, 

A  Jt  4"^^  /rij£i"debt  or  duty  preceding  infeoff  B.  of  land  upon  condition  for  the 

i^JU^    ^    t^^    //^    -**<^  '^tif^  ^-^^^ 


;'?Mf*^ 


4^ 


/ 
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payment  of  a  hundred  pounds  to  B.  in  nature  of  a  gratuity  or  gift. 
In  that  case  if  he  tender  the  hundred  pounds  to  him  according  to 
the  condition,  and  he  refuseth  it,  B.  hath  no  remedy  therefor,  and 
60  is  our  author  in  this  and  his  other  cases  of  like  nature  to  be 
understood. 

Lit.  §  339.    Also,  if  the  feoffee  in  morgage  before  the  day  of  pay- 
ment which  should  be  made  to  him,  makes  his  executors  and  die,  lH^L^^r  cS  S 
and  his  heir  entereth  into  the  land  as  he  ought,  &c.,  it  seemeth  in      /'f^        ,  *^ 
this  case  that  the  feoffor  ought  to  pay  the  money  at  the  day  ap-  <^^-^'^-^-^<g--tX^ 
pointed  to  the  executors,  and  not  to  the  heir  of  the  feoffee,  because  ^<=^     IXj^^L^ 
the  money  at  the  beginning  trenched  to  the  feoffee  in  manner  as  ^y  /U^^  i/7 
a  duly,  and  shall  be  intended  that  the  estate  was  made  by  reason  «^-  /       ^        ^ 
of  the  lending  of  the  money  by  the  feoffee,  or  for  some  other  duty;       ^^"^^ 4 
and,  therefore,  the  payment  shall  not  be  made  to  the  heir,  as  it 
seemeth,  but  the  words  of  the  condition  may  be  such,  as  the  pay- 
ment shall  be  made  to  the  heir|    As  if  the  condition  were,  ihat  if 
the  feoffor  pay  to  the  feoffee  or  to  his  heirs  such  a  sum  at  such  a 
day,  &c.,  there  after  the  death  of  the  feoffee,  if  he  dieth  before  the 
day  limited,  the  payment  ought  to  be  made  to  the  heir  at  day 
appointed,  &c. 

2  Blackstone,  Com.  157.    There  are  some  estates  defeasible 

upon  condition  subsequent,  that  require  a  more  peculiar  notice. 

Such  are: — 

Yxftd^Jij^       Estates  held  in  vadig,  in  gage,  or  pledge,  which  are  of  two  kinds, 

\r^jy/Jli-*)vivum  vadium,  or  living  pledge,  and  mortuum  vadium,  dead  pledge, 

c,  ^^^u/Oij".  or  mortgage.  V^   % 

Vivum  vadium,  or  living  pledge,  is  when  a  man  borrows  a  sum  b2w  <^ «   /^'^'Vx 
(suppose  £200)  of  another/ and  grants  him  an  estate,  as  of  £20  o   //     -    ^  y^ 
per  annum,  to  hold  till  the  rents  and  profits  shall  repay  the  sum     ^<^^^-^    <^  • 
so  borrowed.     This  is  an  estate  conditioned  to  be  voia,  as  soon  as 
such  sum  is  raised.     And  in  this  case  the  land  or  pledge  is  said  to " 
be  living:  it  subsists,  and  survives  tne  debt;   and  immediately  on 
tlie  discharge  of  that,  results  back  to  the  borrower.    But  mortuum 
vadium,  a  dead  pledge  or  mortgage  (which  is  much  more  common  e^   ^  ^ 
than  the  other),  is  where  a  man  borrows  of  another  a  specific  sum  fHfc^      ^.^ 
(e.  g,  £200)  and  grants  him  an  estate  in  fee,  on  condition  that  if     i  aO^        / 
he,  the  mortgagor,  shall  repay  the  mortgagee  the  said  sum  of  £200  y^tZ-c-^f  ^  r 
on  a  certain  day  mentioned  in  the  deed,  that  then  the  mortgagor 
may  re-enter  on  the  estate  so  granted  in  pledge ;  or,  as  is  now  the 
more  usuaj  way,  that  then  tne  mortgagee  shall  reconvey  tne  estate 


to  the  mortgagor.    In  this  case,  the  land,  which  is  so  put  in  pledge,'  ^  ^  -  .^ 

is  by  law,  in  case  of  non-payment  at  the  time  limited,  forever  dead   ^^7^    j^tiH 
and  gone  from  the  mortgagor;  and  the  mortgagee's  estate  in  the  ^   *%^-    Jl^)^ 
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^;| lands  is  then  no  longer  conditional,  but  absolute.     But^  so  long  as 

-  ^  ^  ^    '^rk,  continues  conditional,  that  is,  between  the  time  of  lending  the 

^  4  V  IV  "P  4  money  and  time  allotted   for  payment,  the  mortgagee   is  called 

K.  tenant  in  mortgage.    But  as  it  was  formerly  a  doubt,  whether,  hj 

.  N^^     taking  such  estate  in  fee,  it  did  not  become  liable  to  the  wife^s 

^'^^-^-^    y/?v\  ^ower 

^^Ys^cJ^   ^^  i^oubThas 


Bucn  estate  in  lee.  it  oia  not  uccome  iiauie  tu  me  wiic  a 

and  other    incumbrances  of  the  mortgagee   (though  that 

^ccw.^   fc^^^^^^^^  *^B  ^^  ^QPg  ^RQ  overruled  bv  our  courts  of  equity),  it, 

y      /     ^^  /  therefore,  became  usual  to  grant  only  a  long  term  of  years  by  way 

,  ^  /of  mortgage,  witt 


s^fl 


CU-'<4^ 


with  condition  to  be  void  on  repayment  of  the  mort* 

gage  money,  wnicn  course  has  been  since  pretty  generally  continued 
principally  because  on  the  death  of  the  mortgagee  such  term  be^ 
comes  vested  in  his  personal  representatives,  who  alone  are  entitled 
S  equity  to  receive  the  money  lent,  whatever  nature  the  mortgage 
may  happen  to  be. 

As  soon  as  the  estate  is  created,  the  mortgagee  may  immediately 
enter  upon  the  lands ;  but  is  liable  to  be  dispossessed,  upon  per-"^ 

^  "  formance  of  the  condition  by  payment  of  the  mortgage  money  at 
the"  day  limited.    And,  therefore,  the  usual  way  is  to  agree  tbat  the 

*^^> mortgagor  shaJl  hold  the  land  till  the  day  assigned  for  payment; 
when,  in  case  of  failure,  whereby  the  estate  becomes  absolute,,  tfe 
mortgagee'  may  enTefTipon  it  and  take  possession,  without  any 
possibility  a^law  of  being  afterward  evicted  by  the  mortgagofTlo 
whom  the  iancf'is  now  forever  dead.  !but  nere  again  the  courts  of 
equity  interpose,  and  though  a  mortgage  be  thus  forfeited,  and  the 
estate  absolutely  vested  in  the  mortgagee  at  the  common  law,  yet 
they  will  consider  the  real  value  of  the  tenements  compared  with 
the  sum  borrowed.    And,  if  the  estate  be  of  greater  value  than  the 


V      ^  J      Lh~         ^^^  borrowed.    And,  if  the  estate  be  of  greater  value  than  the 
i^.Vt  ^^ix^f^it*^  g^jjj  jgj^^  thereon,  they  will  allow  the  mortgagor  at  any  reasonable 

1  JU^      *"^®  *^  recall  or  redeem  his  estate;  paying  to  the  mortgagee  his 


0       (t^* 


principal,  interest  and  expenses;  for  otherwise,  in  strictness  of 
law,  an  estate  worth  £1000  might  be  forfeited  for  non-payment  of 
£100,  or  a  less  sum.  This  reasonable  advantage,  allowed  to  mort- 
gagors, is  called  the  equity  of  redemption;  and  this^enables  a  mort- 
gagor to  call  on  the  mortgagee  who  has  possession  of  his  estate,  to 
deliver  it  back  and  account  for  the  rents  and  profits  received^  on 
pa;}Tnent  of  his  whole  debt  and  interest ;  thereby  turning  the  mor- 
tuum  into  a  kind  of  vivum  vadium.  But  on  the  other  hand,  the 
mortgagee  may  either  compel  the  sale  of  the  estate  in  order  to  get 
the  whole  of  his  money  immediately,  or  else  call  upon  the  mort- 
gagor  to  redeem  his  estate  presently,  or  in  default  thereof,  to  be 
HrvvcXi'^u*^^ V^    forever  foreclosed  from  redeeming  the  same;  that  is,  to  lose  his 

C!!tutC».    irUX^^  equity  of  redemption  without  possibility  of  recall.     And  also,  JpI    . — 

0^  vcA4oftA«^«     some  cases  of  fraudulent  mortgages,  the  fraudulent  mortgagor  for-  j^ 
^f»vcic/«A«-4  *1    feits  all  equity  of  redemption  whatsoever.     It  is  not,  however,  jisual 

£^^^^1^* |#.#.  fJif^^  mortgagees  to  take  possession^f  the  iportgag^d  estateyTnless 


SlU        C4^<X^^^p^    ^         l^jJ^^ 
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where  the  security  is  precarious,  or  small ;  or  where  the  mortgagori   /* /*ftyB^ 
neglects  even  the  payment  of  interest;  when  the  mortgagee  is  fre^^^^^/^^^A^^K 
Quently  obliged  to  bring  an  ejectment^  and  take  the  land  into  his  ^^^-^^^  **^^.y^ 
own  hands  in  the  nature  of  a  pledge,  or  the  fignua  of  the  Roman  ^       rf*^"*^</* 
law;  whereas,  while  it  remains  in  the  hands  of  the  mortgagor,  it  n^^^^^^T^ 

more  resembles  their  hypoiheca,  which  was,  where  the  possession^  ^ 

of  the  thing  pledged  remained  with  the  debtor. 

Geo.  II.,  c.  20,  after  payment  or  tender  by  the  

cipalj.  interest  and  costs,  the  mortgagee  can  maintain  no  eiectment,05S^  C^J/^ 
but  may  be  compelled  to  re-assign  his  security.  In  Glanvlrs  time,  ^.^^^^^^^Tyf' 
I  when  the  universal  method  of  conveyance  was  by  livery  of  seisin  or  cl^ j^V\a^<L^^x::c 


^ 


corporal  tradition  of  the  lands,  no  gage  or  pledge  of  lands  was  -4-  L.  *f-S".  ^Ib^ 
good  unless  possession  was  also  delivered  to  the  creditor:  ^^ Si  non-^^ju^  *^k.  "^^ 


i 


sequaturipsius  vadii  traditio,  curia  domini  regis  hujusmodi  prtva^gg^^^^^  

conventiones  tueri  non  solet;"  for  which  the  reason  given  is,  to  ,  !  ""**? 

prevent  subsequent  and  fraudulent  pledges  of  the  same  land,  **  Cum  ^^jH)  ^''^'^^^^ 
in  tali  casu  possit  eadem  res  pluribus  aliis  creditoribus  turn  prius  *^  {^  ^  ^ 
turn  posterius  invadiarL"    And  the  frauds  which  have  arisen,  since  ^    ^^^  ^"^ 

the  exchange  of  these  public  and  notorious  conveyances  for  more  "^  ^^^^^  |<v»-vb. 

V private  and  secret  bargains,  have  well  evinced  the  wisdom  of  our    ^<^'*^  * 
ancient  law. 

\^  CooTE  ON  Mortgage,  5,  9.    The  mortuum  vadium,  or  mortgage,  AA?  ^^  f 

xT/  is  mentioned  by  Littleton,  Coke,  and  others,  as  so  called  because  on  v^?^**  ''^^rx^ 

breach  of  condition  the  estate  was  rendered  indefeasible  in  the  mort-  '  **"  ^      ^  ^f 

gagee,and  absolutely  lost  to  the  mortgagor.    In  this  light  it  is  placed  '**"'\^^  **?/   0 

by  Lord  Coke,  in  contradistinction  to  the  vivum  vadium,  and  such  ti^^i^^7t»«' 

seems  to  be  the  opinion  generally  adopted.    But  Qlanville,  as  has  fi/2c  JL^J^jTU 
been  observed,  gives  a  different  meaning  to  the  origin  of  the  term'     L   ^^Jj^  . 

He  says,  "  Moriuum  vadium  dicitur  illud  cujus  fructus  vel  redditus  »I-If4 .  f»W*in 


him  a  given  sum,  and  until  which  he  received  the  rents  without  ac- 
count, so  that  the^state  was  unprofitable  or  dead  to  the  mortgagor 
Tn  the  mean  time ;  and  the  exposition  given  by  Glanville  seems  the 
more  sound,  as^it  was  rendered  at  a  very  early  period  of  our  history, 
and  while  yet  the  fetters  on  alienation  were  unremoved.  We  may 
therefore  consider  the  vivum  vadium  to  have  implied  a  security,  by 
which  the  rents  of  land  were  from  time  to  time  applied  in  reduction 
of  the  principal  of  the  debt ;  and  the  mortuum  vadium  to  have  orig^ 
inally  implied  a  security,  T)y  which,  until  payment  of  a  given  sum, 
the  rents  of  landTwere  ad  interim  lost  to  the  owner,  and  received"by 
the  creditor  and  unaccounted  for,  so  that  the  debt  remained  un- 

^Lib.  10,  cap.  6;  page  4,  supra. 
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diminished^  which  was  at  common  law,  as  before  remarked,  in  the 
event  of  the  creditor  dying  possessed  of  the  pledge,  punishable  as 
usury ;  and  it  must  be  observed,  there  was  the  like  advantage,  in  one 
respect,  to  the  debtor  in  this  form  of  mortgage,  as  in  the  vivum 
vadium,  viz.,  that  the  estate  was  never  lost.    .    .   . 

It  is  somewhat  singular  that  Littleton  should  not  refer  to  the  ei- 
pjanatlon  of  the  term  as  rendered  by  Glanville ;  and  we  may  con-^ 
elude  that  the  original  moriuum  vadium  had  by  this  time  totally 
fallen  into  disuse,  and  become  obsolete.  The  mortgage  described 
by  Littleton  was  strictly  an  estate  upon  condition,  that  is,  a  feoff- 
ment of  the  land  was  made  to  the  creditor,  with  a  condition  in  the 
^?<-c-Ju^M-^  d^<^  Q^  feoffment  or  in  a  deed  of  defeazance  executed  g^  the  same 
^  ^  M         twieJfoT  the  conmion  law  does  not  allow  a  feoffment  to  be  defeaz- 

C^T^,  >k77Z*  anced  by  matter  subsequent),  by  which  it  was  provided,  that  on  pay- 
^^A  ment  by  the  mortgagor  or  feoffor  of  a  given  sum  at  a  time  and  place 

^^^^  *  certain,  it  should  be  lawful  for  him  to  re-enter.    Immediately  on 

the  livery  made,  the  mortgagee  or  feoffee  became  the  legal  owner  of 
the  land,  and  in  him  the  legal  estate  instantly  vested,  subject  to  the 
condition.  If  the  condition  was  performed,  the  feoffor  re-entered 
and  was  in  of  his  old  estate,  paramount  all  the  charges  and  incum- 
brances of  the  feoffee,  whether  in  the  Per  or  in  the  Post,  or  in  other 
words,  above  all  persons,  whether  claiming  through  the  feoffee,  as 
heir,  widow,  or  purchaser,  or  paramount,  or  collaterally  to  the 
feoffee,  as  the  lord  by  escheat  and  the  husband  by  curtesy.  If  the 
condition  was  broken,  the  feoffee's  estate  was  absolute  and  his  estate 
was  indefeasible,  and  all  the  legal  consequences  followed  as  though 
he  had  been  absolute  owner  from  the  time  of  the  feoffment.  But 
until  breach  of  condition,  possession  was  not  in  general  given,  which 
was  a  further  distinction  between  this  mode  of  mortgage  and  the 
vivum  vadium  and  old  mortuum  vadium.  And  in  order  to  protect 
the  mortgagor  from  the  eviction  of  the  mortgagee,  to  which  he  was 
become  liable,  a  proviso  was  inserted,  declaring  that  until  breach  of 
condition  the  mortgagor  might  hold  the  estate;  and,  on  the  other 
hand,  the  mortgagor  engaged  that,  in  such  event,  he  would  do  all 
lawful  acts  for  further  assurance. 

Although  the  common  law  did  not  favor  conditions,  but  required 
strict  performance  of  them,  yet  it  was  in  certain  cases  satisfied  with 
the  performance  of  the  intent  of  the  condition,  though  not  per- 
formed in  words;  and  although  a  difference  was  taken  between 
Xy--.     7&4^«i^<.  conditions  to  preserve  and  conditions  to  destroy  an  estate,  the  former 
/  u^  JtfJm^    being  allowed  to  be  performed  as  near  the  condition  as  could  be,  and 
^  y^'       fgj    the  latter  being  stnctissimi  juris,  yet  conditions  in  mortgages,  tTie" 
^  •*    ^*^'    .jp     performance  of  which,  in  fact,  destroyed  the  estate  of  the  mortgagee, 
6^i.  ^  *^/      were  favoured  in  the  eye  of  the  law,  and  rather  considered  as  belong- 
JbL^-A^^^-^-*^  ^  ^  ing  to  ttie  class  of  conditions  for  preserving  estates.  .  .  . 
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Thus  mortgages  stood  at  common  law,  incumbered  with  the  sys- 
tem from  which  they  originated,  and  attended  with  ruinous  conse- 
quences to  the  unfortunate  debtor;  and  it  is  difficult  to  conceive, 
had  the  Courts  of  law  been  so  inclined  (which  it  does  not  seem  they 
were),  on  what  principle  they  could  have  proceeded  in  giving  the 
debtor  relief.  The  forfeiture  was  complete ;  the  mortgagee,  by  the 
default  of  the  mortgagor,  had  become  the  absolute  owner  of  the 
estate ;  it  could  not  be  divested  from  him  without  a  reconveyance, 
and  there  remained  no  remedy  short  of  an  actual  legislative  enact- 
ment, without  disturbing  the  settled  land-marks  of  property.* 

Happily,  a  jurisdiction  was  arising,  under  which  the  harshness 
of  the  common  law  might  be  softened  without  an  actual  interfer- 
ence with  its  principles,  and  a  system  established  at  once  consistent 
with  the  security  of  the  creditor,  and  a  due  regard  for  the  interests 
of  the  debtor.  .  .  . 

Id,  10.  It  has  been  already  said,  that  by  the  civil  law  the  debtor  ^^  Aj^vfC^UA^x^ 
might  redeem  the  estate  on  payment  of  his  debt  at  any  time  before  I 
sentence  passed.  It  has  been  seen  how  decidedly  opposed  to  this  is  the 
doctrine  of  forfeiture  at  common  law.  The  absolute  forfeiture  of  the 
estate,  whatever  might  be  its  value,  on  breach  of  the  condition,  was, 
in  the  eye  of  equity,  a  flagrant  injustice  and  hardship,  although  per- 
fectly accordant  with  the  system  on  which  the  mortgage  itself  was 
grounded.  No  wonder  then  that  our  Courts  of  equity,  founded  on 
the  principles  of  the  civil  law,  should,  as  they  increased  in  power, 
attempt,  by  an  introduction  of  those  principles,  to  moderate  the 
severity  with  which  the  common  law  followed  the  breach  of  the  con- 
dition. They  did  not  indeed  make  the  attempt  of  altering  the  legal 
effect  of  the  forfeiture  at  common  law ;  they  could  not,  as  they  might 
have  wished,  in  conformity  to  the  principles  of  the  civil  law,  declare 
that  the  conveyance  should,  notwithstanding  forfeiture  committed, 
cease  at  any  time  before  sentence  of  foreclosure,  on  pa}Tnent  of  the 
mortgage-money;  but  leaving  the  forfeiture  to  its  legal  conse- 
quences, they  operated  on  the  conscience  of  the  mortgagee,  and  acting 
in  personam  and  not  in  rem,  they  declared  it  unreasonable  that  he 

^Notwithstanding  the  rigour  with  which  the  common  law  punished  the 
breach  of  the  condition,  yet  it  is  clear  from  the  concurrent  testimony  of 
all  our  old  dramatic  writers,  the  chroniclers  of  their  times,  that  the  law 
was  opposed  to  the  better  feelings  of  the  people,  and  that  a  considerable 
degree  of  obloquy  attended  those  who  took  advantage  of  it.  Thus,  in 
Beaumont  and  Fletcher: 

Alathe. — Thou  hast  undone  a  faithful  gentleman,  ' 

By  taking  forfeit  of  his  land. 
Algripe. — I  do  confess.     I  will  henceforth  practise  repentance. 

I  will  restore  all  mortgages,  forswear  abominable  usury. 
The  Night  Walker,  or  Little  Thief. — Coote, 
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^    s     ,    should  retain  for  his  own  benefit  what  was  intended  as  a  mere 

c#«^^-*'f«7**''^pledge;  and  they  adjudged  that  the  breach  of  the  condition  was  in 

"^i^  -Sr  ^he  nature  of  a  penalty,  which  ought  to  be  relieved  against,  and  that 

/^^^^^.  the  mortgagor  had  an  equity  to  redeem  on  payment  of  principal, 

^yw*^ — L        interest,  and  costs,  notwithstanding  the  forfeiture  at  law. 

Against  the  introduction  of  this  novelty,  the  Judges  of  common 
law  strenuously  opposed  themselves;   and  though  ultimately   de- 
feated by  the  increasing  power  of  equity,  they  nevertheless  in  their 
own  Courts  still  adhered  to  the  rigid  doctrine  of  forfeiture,  and  in 
the  result,  the  law  of  mortgage  fell  almost  entirely  within  the  juris- 
diction of  equity.     There  is  no  record  of  the  time  when  this  equity 
^    was  first  granted.    In  the  before-mentioned  cases  of  Wade^  and 
^  ^y^4fi^**f^^  Ooodall/  which  were  decided  towards  the  end  of  the  reign  of  Queen 
C^cxZA^x^^Ar^-  Elizabeth,  the  parties  do  not  seem  to  have  entertained  the  idea  of 
I  '  '      *  ^«i  «**^  *°y  remedy  existing  for  the  mortgagor's  relief,  if  the  forfeiture  was 
1^*^  -/ /         established  at  law,  although  Tothill  mentions  a  case  in  the  37th 
0jnri^    IB-^^  ^  ygg^y  ^f  Elizabeth's  reign,*  in  which  the  equity  was  decreed ;  and  it 

must  soon  after  this  time  have  been  generally  in  practice,  for  there 
is  a  case  decided  in  the  first  year  of  Charles  the  First,*  in  which  the 
doctrine  seems  fully  admitted.  It  was  a  question  as  to  a  mortgage 
term  which  had  been  forfeited  by  non-payment  according  to  the  con- 
dition ;  and  the  Court  held,  that  although  the  money  was  not  paid  at 
the  day,  but  afterwards,  yet  the  term  ought  to  be  void  in  equity,  as 
;well  as  on  a  legal  payment  it  would  have  been  void  at  law.  In  the 
intermediate  reign  of  King  James  the  First,  the  Courts  of  equity 
became  established  in  power,  and  the  same  period  may  be  reasonably 
assigned  as  that  in  which  the  doctrine  of  equity  of  redemption  was 
fully  recognised.  .  .  . 

Spence,  Equit.  Juris.,  601.  The  doctrine  that  a  pledge  should 
be*forfeited  on  non-payment  at  the  day,  which  seems  to  have  pre- 
vailed throughout  Europe,  was  considered  by  the  clergy  so  inequit- 
able, that  at  the  Council  of  Lateran,  a.d.  1178,  temp.  Hen.  II.,  at 
which  bishops  from  all  parts  of  Christendom  attended,  it  was  de- 
clared^ (no  doubt  with  reference  to  the  doctrines  which  Constantine 
had  promulgated)  that  where  a  creditor  had  been  paid  his  debt  and 
Expenses  out  of  the  profits,  he  should  restore  the  pledge  to  the 
creditor^ 
f  ( f 7#-  9^  The  king's  court,  as  we  learn  from  Qlanville,  took  no  cognizance 

^  jj       ^.  of^  agreements  to  pledge,  which  were  not  perfected  by  deiivery ;  these 

^^   ««&»'  K^  were  left  to  the  Court  Christian,  as  cases  of  jidei  Icesio,  of  which  that 


f^ji^    (tt  y^*^'6   Co.    115.— Cootc.  */6td.   96.— Ooote. 

ILjI  TiJ      u^L^^^   *  Langford  v.  Barnard,  Tothill,  134. — Coote. 
r^^^^^^fm  •        *  Emanuel  College  v.  EvauB,  1  Rep.  in  Chancery,  10. — Coote. 

'      ^^      »Matt.  Paris,  114-5. — 8penc0 


CiflA^^ 
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couiL  then  had  cognizance;^  the  king's  court,  therefore,  took  no 
notice  of  questions  as  to  the  priorities  of  creditors,  by  way  of  mort- 
gage or  pledge,  where  the  legal  interest  did  not  pass.^ 

Mortgages  of  lands  appear  to  have  been  common  in  the  time  of 
Hen.  VI.  aixf^  Edw.  IV.     Sometimes  they  were  in  the  form  that 
the  feoffee  should  take  the  profits  till  the  mortgagor  paid  him  the       j   I  ^C     ^ 
debt.     Where  property  was  delivered  or  conveyed  as  a  security,  and  |  jfc  /     ,d      * 
the  debt  was  duly  paid,  the  Court  of  Chancery  conipelled  a  redelivery  \  ^^JL!^^  /jf* 
or  reconveyance  oi  the  mortgaged  property  under  its  general  ^^^^f  fj^f^^J^ 
able  jurisdiction,  and  the  aj^ient  common  law  jurisdiction  appears] )  ' 
to  have  been  superseded.     Where  the  condition  in  a  mortgage  deed 
was  not  performed  so  that  the  property  war  forfeited,  the  Courts  of 
Law  continued  to  adhere  to  the  ancient  doctrine,  and  would  not 
allow  the  smallest  liberality  in  the  construction  of  such  conditions. 
If  the  default  happened  from  accident,  or  any  other^cajiaaJJiat  (j^j^^  /i    (dp 
jifforded  grounds  tor  relief  under  the  general  jurisdiction  to  relieve  Tn^    / ,     ^  *" 
jgamst  penalties  and  iorf eitures,  the  Court  of  chancery  interfered ;  ^    t^'^I^  *^^ 
or,  if  there  were  any  other  acknowledged  equitable  ground,  as  a  col-  ^^^^^^^    jr^y^ 
lateral  agreement  that,  notwithstanmng  tne  forfeiture,  the  mort^^  ^,  ViAc^ 
[agor  should  have  a  right  to  redeem.     Butitwas  a  long  time  before  lyyt-t^^ 
ji^e  Court  of  Chancery  could  obtainjunsdiction  to  relieve  where  the  /      f^  ' 
pledge  was  actually  forfeited,  and  there  were  no  special  circum- 
i^ances. 

It  is  stated  by  Sir  Matthew  Hale,  that  the  Parliament  in  the  14th 
Rich.  II.  would  not  admit  of  redemption  after  forfeiture;*  but  it 
appears,  on  reference  to  the  Parliament  Rolls,  that  the  case  referred 
to  was  a  petition  addressed  to  Parliament  by  a  person  who  alleged, 
that  the  mortgage  money  had  been  paid  before  the  time :  all  parties 
were  ordered  to  attend,  and  on  debate  it  appeared,  ^'  as  Seignors  du 
Parliament,'^  that  the  matter  was  cognizable  at  law ;  so  the  petitioner 
took  nothing  by  his  suit.* 

The  general  jurisdiction  to  relieve  against  a  forfeiture  actually  in-    6w^-^v^    ^ 
curred  appears  to  have  been  introduced  in  this  way^    Great  favour     £•    Vi  7     \j 
was  always  snown  to  sureties,  even  at  law.    By  Magna  Charta,  c.  8,       ' '       ^^j" 
the  pledge  was  not  to  be  distrained  if  the  principal  debtor  were  f^  ^u^/ttXl^ 
sufficient  to  pay ;  but  this  growing  troublesome  to  the  creditor,  it  fell  fUU^j^  tf  o^  ^ 


into  use  that  the  pledge  should  be  bound  as  the  principal.     However,  /^^^  u^jk  J^ 

it  seems  to  have  been  considered  in  the  Court  of  Chancery,  that  u^u^    cittth^^ 

»So  late  as  8  Edw.  IV.    (Y.  B.  fo.  4)    Bishop  Stillington,  Chancellor,  QjjtXt   df^ft^ 
held  that  for  breach  of  faith  {pro  Icesione  fidd)  a  man  was  at  liberty  to     *Ji^  -uj  xL 

sue  either  in  the  spiritual  court  [Canonicd  Injurid),  or  else  in  the  Chan-  (^^     ^t/ 

eery,  for  the  damage  occasioned  by  the  breach. — Spence.  (Jii  JL  •^^^  ^  *»^ 
'Beames  [Glanville],  p.  257,  lib.  x.  c.  12. — Spence.                                  ^-^    /^     U^ddi 


*  Roscarrick  v.  Barton,  1  Oh.  Ca.  219. — Spence. 

*  Rot.  Pari.  vol.  iii.  No.  10,  p.  258,  9. — Spence, 

2 


18 


PEOPEKTY  SECURITY  FOE  DEBT. 


[BOOK  I. 


^  An 


where  a  person  gave  a  mortgage  as  surety  only,  if  he  paid  the  debt 
3ue  from  the  principal  debtor  with  interest  even  after  ttie  day,  he 
dl?  air  that  he  really  contracted  to  do,  for  it  was  only  on  non-pay- 
Qient  that  he  was  to  be  called  upon ;  and  out  of  favour  to  him  the 
rigid  doctrine  of  the  law  as  to  the  time  of  payment  was  relaxed. 
Thus  an  advantage  was  given  to  the  surety  that  the  principal  debtor 
had  not,  for  he  could  only  obtain  relief  on  grounds  that  were  ap- 
plicable to  forfeitures  generally. 

From  this  time  down  to  the  reign  of  James  I,,  we  find  the  notion 
of  the  existence  of  a  general  equity  in  the  mortgagor  himself  to  re- 
Jeem  after  forfeiture,  gradually  gaining  ground. 

At  length,  in  the  reign  of  Charles  I.  it  was  established,  that  in  all 
cases  of  mortgage,  where  the  money  was  actually  paid  or  tendered, 
though  after  the  day,  the  mortgage  should  be  considered  as  redeemed 
in  equity,  as  it  would  have  been  at  law  on  payment  before  the  day; 
and  from  that  time  bills  began  to  be  filed  by  mortgagees  for  the  ex- 
tinction or  foreclosure  of  this  equity,  unless  payment  were  made  by  a 
short  day  to  be  named.^    .    ~. 

"TTie  jurisdiction  which  the  Court  of  Chancery  exercises  in  regard 
to  the  equity  of  redemption  of  mortgaged  premises,  so  far  as  regards 
the  co-existent  legal  rights,  is,  in  some  respects,  analogous  to  that 
which  it  exercises  as  regards  trust  estates,  where  the  mortgage  is 
created  by  a  deed  which  conveys  the  legal  estate.  The  Court,  to  a 
certain  extent,  controls  the  exercise  of  the  legal  incidents  of  the  es- 
tate or  interest  which  is  acquired,  making  it  subservient  to  the  pur- 
poses for  which  it  is  assumed  that  it  was  created,  namely,  security 
only ;  but  there  is  this  material  difference,  that  the  holder  of  the 
legal  estate  is  not,  as  in  the  case  of  a  trustee,  completely  at  the  com- 
mand of  the  court,  for  the  mortgagee  does  not  acquire  it  in  the  char- 
acter of  trustee,  or  for  the  purposes  of  the  mortgagor  or  that  it  may 
continue  to  be  subservient  to  the  equitiable  interest.  So  long,  how- 
ever, as  the  mortgagee  suffers  the  equitable  interest  to  exist,  which, 
unlike  a  trustee,  he  may  at  his  pleasure  put  an  end  to  by  filing  a  bill 
for  foreclosure,  the  Court  of  Chancery  moulds  and  directs  the  enjoy-_ 
ment  and  transmission  of  that  equitable  interest  according  to  rules 
and  doctrines  of  its  own,  though  here  also  taking  the  common  law 
rules  as  to  property  as  its  guide,  just  as  in  the  instance  of  a  trust 
estate_s_of  which  we  have  lately  treated.     The  estate  in  the  hands  of 


^  >^^  /^ 

i^^^^  §*'    the  mortgagee  and  his  representatives,  is  considered,  for  almost  all 

^J^  •/ ^?i*tfjfc«  purposes,  as  personal  estate;  the  equity  of  redemption  is  treated  as 

^il).^  i         an  esiaie  in  the  land,  and  as  having  all  the  qualities  and  incidents 

«fc    /UZi*.*     of  real  estate ;  when  the  mortgage  money  is  paid  off  the  mortgagee^ 

becomes  in  the  nature  of  a  trustee  for  the  mortgagor:  but  the  lull 


"^Emanuel  College  v.  Evans,  1  Ch.  Rep.  11,  1  Cha.  I. — Spence, 


/Co       ec4..o^---^X-  oJL     \,<Jpfi^ 
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4  Kent,  Com.,  140.     The  law  of  pledges  shows  an  accurate  and 
refined  sense  of  justice ;  and  the  wisdom  of  the  provisions  by  which 
the  interests  of  the  debtor  and  creditor  are  equally  guarded,  is  to  be   ^^^ 
traced  to  the  Soman  law,  and  shines  with  almost  equal  advantage,     ^ 
and  with  the  most  attractive  simplicity,  in  the  pages  of  Glanville. 

It  forms  a  striking  contrast  to  the  common-laW  mortgage  of  the.  

freehold,  which  was  a  feoffment  upon  condition,  or  the  creation  oTjvT kt  yvJt^  ^ 
a  base  or  determinable  fee,  with  a  right  of  revertel*  attached  to  it. 
The  legal  estate  vested  immediately  in  the  feoffee,  and  a  mere  righf 
of  re-entry,  upon  performance  of  the  condition,  by  payment  of  the 
debt  strictly  at  the  day,  remained  with  the  mortgagor  and  his  heirs,  A  -4-  I  tj 

and  which  rifrht  pf  entry  was  neither  alienable  nor  devisable.     If  *W»  ^^^J^  r '  / 
the  mortgagor  was  in  default,  the  condition  was  forfeited,  and  the    ^S^^Jt  >^  i  '•'^ 
estate  became  absolute  in  the  mortgagee,  without  the  right  or  the    4*-**^"*'**'*^ 
hope  of  redemption.     So  rigorous  a  doctrine,  and  productive  of  such    ^C.<^.         ^'^ 
forbidding,  and,  as  it  eventually  proved,  of  such  intolerable  injus-    0\JU^    ttcJ. 
tice,  naturally  led  to  exact  and  scrupulous  regulations  concerning     y%Jt^r^   o-^. 
the  time,  mode,  and  manner  of  performing  the  condition,  and  they     ^  ^^jUi^^''^ 
became  all-important  to  the  mortgagor.     The  tender  of  the  debt^     Critf^^-^" 
was  required  to  be  at  the  time  and  place  prescribed ;  and  if  there  was       ^o  ^— 
go  place  mentioned  in  the  contract,  the  mortgagor  was  bound  to  seeE 
the  mortgagee^  and  a  tender  upon  the  land  was  not  sufficient.  Jif 
there  was  no  time  ot  payment  mentioned,  the^mortgagor  nadliS^  ^ 

whole  lifetime  to  pay,  unless  he  was  quickened  by  a  demand ;  but  il 
he  died  before  the  payment,  the  heir  could  not  tender  and  save  the 
forfeiture,  because  the  time  was  passed.  If,  however,  the  money  was 
cfeclared  to  be  payable  by  the  mortgagor^  or  his  heirs,  then  the  tender 
might  be  made  by  them  at  any  time  indefinitely  after  the  mort- 
gagor's death,  unless  the  performance  was  hastened  by  request ;  and 
it  a  time  for  payment  was  fixed,  and  the  ptortgagor  died  in^he^ 


mean  time,  his  heir  might  redeem,  though  he  was  not  mentioneSl 


in  interest  in  the  condition,  ^f  the  representatives  oj 

mortgagee  were  mentioned  in  the  feoffment,  whether  they  were  heirs, 
executors,  or  assignees,  the  payment  could  rightfully  be  made  to 
either  oJ 


Id.,  158.  In  ascending  to  the  view  of  a  mortgage  in  the  contem- 
plation of  a  court  of  equity^ we  leave  all  these  technical  scruples  and 
difficulties  behind  us.     Not  only  the  original  severity  of  the  common 

>Gk>odair9  case^  5  Co.  95;  Co.  Litt.  210.  This  case  of  Goodall^  and 
Wade's  case,  5  Co.  114,  are  samples  of  the  discussions  on  what  was,  in  the 
time  of  Lord  Coke,  a  very  momentous  question,  whether  the  absolute 
forfeiture  of  the  estate  had  or  had  not  been  incurred  by  reason  of  non- 
payment at  the  day.  Such  a  question,  which  would  now  be  only  material 
as  to  the  costs,  was  in  one  of  those  cases  decided,  on  error  from  the  K.  B., 
after  argument  and  debate,  by  all  the  judges  of  England. — Kent. 


h 
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law,  treating  the  mortgagor's  interest  as  resting  upon  the  exact  per- 
formance of  a  condition,  and  holding  the  forfeiture  or  the  breach  of  a 
condition  to  be  absolute,  by  non-payment  or  tender  at  the  day,  is  en- 
tirely relaxed ;  but  the  narrow  and  precarious  character  of  the  mort- 
gagor at  law  is  changed,  under  the  more  enlarged  and  liberal  juris- 
diction of  the  courts  of  equity.  Their  influence  has  reached  the 
J'lu/  •-Jbrlf^  courts  of  law,  and  the  case  of  mortgages  is  one  of  the  most  splendid 
_^jj^^  .  instances  in  tne  ixistory  ot  our  jurisprudence,  of  the  triumph  oT 

Suitable  principles  over  technical  rules,  and  of  the  homage  which 
those  principles  have  received  by  their  adoption  in  the  courts  of  law. 
Without  any  prophetic  anticipation,  we  may  well  say,  that  *'  return- 
ing justice  lifts  aloft  her  scale/'  The  doctrine,  now  regarded  as  a 
settled  principle,  was  laid  down  in  the  reign  of  Charles  I.,  very 
cautiously,  and  with  a  scrupulousness  of  opinion.  ^^  The  Court  con- 
^^y\Jiiut^"-  ceived,  as  it  was  observed  in  chancery,  that  the  said  lease  being  buF 
aJryyCt  f(»\S'      a  security,  and  the  money  paid,  though  not  at  the  day,  the  lease 

ought  to  be  void  in  equity .^^     The  equity  of  redemption  grew  in 
-^  time  to  be  such  a  favorite  with  ^e  courts  of  equity,  and  was  so" 

U^  (Lflcfe*-.  highly  cherished  and  protected,  that  it  became  a  maxim,  that  ^^  once 

a  mortgage^  always  a  mortgage.^^  The  object  of  the  rule  is  to  pre- 
vent oppression ;  and  contracts  made  with  the  mortgagor,  to  lessen, 
embarrass,  or  restrain  the  right  of  redemption,  are  regarded  with 
jealousy,  and  generally  set  aside  as  dangerous  agreements,  founded 
in  unconscientious  advantages  assumed  over  the  necessities  of  the 
p  ^.     .     mortgagor.    ... 

CLm  .   <?s>-ei^vtA.oL    The  equity  doctrine  is,  that  the  mortgage  is  a  mere  security  for 
/  "      the  debt,  and  only  a  chattel  interest,  and  that  until  a  decree  of  fore- 

closure, the  mortgagor  continues  the  real  owner  of  the  fee.    The 
^  .  -  _  (^equity of  redemption  is  considered  to  bethe  real  and  beneficial  estate, 

^  *^  ^*^y)  g^Ytantamount  to  iEe"f ee  at  law;  and  it  is  accordingly  held  to  be  de- 
■>t^H&r>^  *^**^j/'^ ^cendible  by  inheritance,  devisable  by  will,  and  alienable  by  deed, 
UOax^^^*^  •    precisely  as  if  it  were  an  absolute  estate  of  inheritance  at  law.*  The 

/courts  of  law  have,  also,  by  a  gradual  and  almost  insensible  prog- 
J  ress,   adopted  these  equitable  views   ot  the  subject,  which   are 

^  Emanuel  College  v.  Evans,  1  Rep.  in  Ch.  10.  In  the  case  of  Roacarriok 
V.  Barton,  1  Cases  in  Ch.  217,  Sir  Matthew  Hale,  when  chief- justice, 
showed  that  he  had  not  risen  above  the  mists  and  prejudices  of  his  age 
on  this  subject,  for  he  complained  very  severely  of  the  growth  of  equities 
of  redemption,  as  having  been  too  much  favored,  and  been  carried  too  far. 
In  14  Rich.  II.,  the  Parliament,  he  said,  would  not  admit  of  this  equity  of 
redemption.  By  the  growth  of  equity,  the  heart  of  the  common  law  was 
eaten  out.  He  complained  that  an  equity  of  redemption  was  transferable 
from  one  to  another,  though  at  common  law  a  feoffment  or  fine  would 
have  extinguished  it;  and  he  declared  he  would  not  favor  the  equity  of 
redemption  beyond  existing  precedents. — Kent, 

*  1  Vern.  7,  232,  and  2  Vent.  364.— Ken*. 
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founded  in  justice,  and  accord  with  the  true  intent  and  inherent 
nature  of  every  such  transaction.  Except  as  against  the  mortgagee, 
the  mortgagor,  while  in  possessionTft^^  before  foreclosure,  is  re^ 
garded  as  the  real  owner,  and  a  freeholder,  with  the  civil  and 
political  rights  belonging  to  that  character;  whereas  the  mortgagee, 
notwithstanding  the  form  of  the  conveyance,  has  only  a  chattel  in- 
ter^, and  his  mortgage  is  a  mere  security  for  a  debt.  This  is  the 
conclusion  to  be  drawn  from  a  view  of  the  English  and  American 
authorities.^ 

Trowbridge,  Beading  on  Mortgages,  8  Mass.  Bep.,  551. 
Among  conditional  estates  are  mortgages  of  land  and  tenements. 
These  are  sometimes  of  the  freehold  and  inheritance,  and  some- 
times for  a  term  of  years  only. 

1.  Of  the  freehold  and  inheritance :  Where  a  feoffment  is  made 
upon  condition,  that  if  the  feoflfor  pay  the  feoffee  £40  at  a  certain 
day,  then  he  shall  re-enter,  &c.  Here  the  land  and  all  the  feoffor's 
estate  in  it  pass  presently  to  the  feoffee  by  common  law ;  and  the 
feoffor  has  only  the  condition  left,  and  no  estate  in  the  land  that  he 
can  assign  over  ( Co.,  Lit.  205  a,  210  a).  So  if  one  here,  by  deed 
duly  acknowledged  and  registered,  conveys  his  land  to  another  and 
his  heirs  upon  the  like  condition,  the  land  and  all  the  mortgagor's 
estate  in  it  pass  presently  to  the  mortgagee  by  force  of  the  provincial 
act  of  9  Will.  3,  c.  7  (1  P.  Will.  74).  .  .  .  ^        rij 

It  is  objected  to  this  doctrine,  that  Lord  Mansfield,  in  consider-  ^l*^'*'^^^ 
ing  what  species  of  property  a  mortgagee  has  in  the  estate  mort-  ^*^7y  C^***- 
gaged,  lately  said  (2  Burr.  978,  979),  that ''  a  mortgage  is  a  charge  f ,   ^    T^ua.S^ 
upon  the  land,  and  whatever  would  give  the^oney,  will  carry  the    <^^-^     (/]  ^ 
estate  m  the  land  alon^  with  it,  to  every  purpose.     The  estate  in  tCHc/L   di:  (oulo 
the  land  is  the  same  thing  as  the  money  due  upon  it.     It  will  be  ^K-A^M^^d^^^ 
liable  'to  debts ;  it  will  go  to  executors ;   it  will  pass  by  a  will  not  sJruro  'tlAt 

^TKe  King  v.  at,  Michaels,  Doug.  630;  The  King  v.  Edington,  1  East,  '^    3/^*^^  * 

288;  Jackson  v.  Willard,  4  Johns.  41;  Runyan  v.  MeraereaUy  11  ibid,  634;  ^MX-wft"     €L%^ 

Huntington  v.  Smith,  4  Conn.  235;  Willington  v.  Gale,  7  Mass.  138;  M'Call  / ^  tTZL^ 

v.  Lennox,  9  Serg.  &  Rawle,  302;  Ford  v.  Philpot,  6  Harr.  &  Johns.  312;  '*^  .        h^^-t^^ 

Wilson  V.  Troup,  2  Cowen,  196;   Eaton  v.  Whiting,  3  Pick.  484;  Blaney  A  0^4    a>f^ 
V.  Bearce,  2  Greenl.  132.    The  growth  and  consolidation  of  the  American     /j  /       /2:f 

doctrine,  that  until  foreclosure  the  mortgagor  remains  seised  of  the  free-  <  Ci-'^t      /i*^ 
hold,  and  that  the  mortgagee  has,  in  eifect,  but  a  chattel  interest,  and  that  ""tiCi^   i^tajtkJL 


sentatives,  ana  need  not  be  a  party  to  a  bill  by  the  executor  for  a  foreclosure,      t-**c^ 
was  fully  shown  and  ably  illustrated  by  the  Chief-Justice  of  Connecticut,  ' 

in  Clarh  v.  Beach,  6  Conn.  142,  and  by  the  Chief -Justice  of  Maine,  in 
Wilkins  v.  French,  20  Maine,  111 ;  and  by  the  Chancellor  of  New  Jersey,  in 
Kinna  v.  Smith,  2  Green,  14;  and  these  general  principles  were  not  ques- 
tioned by  the  courts. — Kent, 
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■ 

made  and  executed  with  the  solemnities  required  by  the  statute  of 
frauds.  I'he  assignment  of  the  debt,  or  forgiving  it.  will  draw  the 
land  after  it,  as  a  consequence^  nay^  it  would  do  it  though  the  debt 
were  forgiven  only  by  parole ;   for  the  right  to  the    land  would 

ids" 


follow,  notwithsianoing  tne  statute  of  frauds"  (3  Cha.  Bep.  3). 

Upon  this  authority  it  is  said  that  the  mortgagee  has  no  legal 

estate  in  the  land ;  that  all  mortgages  are  personal  estate ;  and  if 

the  land  is  not  redeemed  nor  redeemable,  the  judge  of  probate  has 

a  right  to  assign  to  the  widow,  where  there  are  children,  a  third, 

and  where  there  are  none,  half  the  land,  to  hold,  not  during  life, 

but  forever,  in  fee.    .    .    . 

fi  •         fct*.*^        ^^  order  the  better  to  settle  the  authority  of  these  propositions, 

[^      ^^Ea/-  oJi  *^id  to  hose  fallen  from  Lord  Mansfield,  it  may  not  be  amiss,  first 

fc^  ts  I't^'-^    to  consider  the  third  proposition,  viz. :  "  that  the  estate  in  the  land 

fg  aJJUA^^i^  is  the  same  thing  as. the  money  due  upon  it;"  as  it  may  serve 

L  a  K^*5*»''^to  illustrate  the  rest,  and  show  what  is  intended  to  be  implied  in 

j[pfTm    ^  /i-«W^ome  or  all  of  them. 

If  the  mortgagee's  estate  in  the  land  is  the  same  thing  as  the 
>,r  money  due  upon  it,  then  the  money  due  upon  the  land  is  the  mort- 
gagee's  estate  in  it ;  and  consequently  there  is  no  difference  between 
cLJL/ir^  T^  the  mortgage  of  land  for  a  term  only,  and  a  mortgage  of  it  in  fee, 
C^/u^^  ^eA^  if  it  be  for  the  same  sum;  the  money,  which  is  the  estate  in  the 
.^    JUa»^  >«-land,  being  exactly  the  same  in  both  cases;   and  the  mortgagee  in 

fee  has  no  other  nor  greater  estate  in  the  land  than  the  mortgagee 
of  a  term  only  hath.  This  proposition,  if  true,  when  taken  accord- 
ing to  the  words  of  it,  without  restriction  or  limitation,  at  once 
destroys  the  distinction  between  the  vadium  vivum  and  the  vadium 
mortuum.  It  renders  idle  the  invention  and  substitution  of  mort- 
gages for  a  term  instead  of  mortgages  in  fee,  and  tends  to  prove 
that  the  mortgagee  has  no  estate,  according  to  the  legal  sense  of 
words,  in  the  land.  But  surely  Lord  Mansfield  did  not  so  under- 
stand the  proposition ;  for  in  that  which  immediately  precedes  it, 
he  plainly  distinguishes  between  the  money  and  the  estate  in  the 
land,  and  so  he  doth  in  those  which  follow.  In  the  same  case  he 
just  before  says,  that  if  it  appeared  that  the  testator  really  meant 
and  intended  to  devise  the  close  as  land,  it  would  be  a  devise  of  the 
land,  the  mortgage  being  forfeited  by  law,  and  the  estate  in  the 
land  having  become  absolute.  What,  was  the  money  become  abso- 
lute? No,  surely.  His  lordship  meant,  that  the  conditional  fee 
simple  which  the  mortgagee  had  in  the  close  by  the  non-payment 
of  the  money  by  the  day,  had  become  an  absolute  fee  simple  in  law ; 
so  that  he  might  devise  the  land  to  his  son  and  daughter  in  fee  tail ; 
and  if  that  was  his  intent  in  the  will,  the  close  would  pass  accord- 
ingly, as  an  estate  of  inheritance  in  fee  tail  so  long  as  it  continued, 
which  would  be  until  it  was  redeemed,  or  the  estate  tail  was  spent. 
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agreeably  to  what  Lord  Keeper  Wright  said  in  Gilb.  Eq.  Ca.  3,  in 
the  case  of  a  mortgage  in  fee. 

The  money  due  on  the  mortgage  could  not,  by  Lord  Mansfield, 
be  considered  as  the  estate  in  the  land,  so  as  to  make  the  money 
real  estate,  nor  the  estate  in  the  land  money,  so  as  to  make  an 
estate  in  fee  in  land  or  the  land  itself  personal  estate.  His  lordship 
doubtless  well  knew  there  was  a  difference  between  a  mortgage  of 
land  for  a  term  only  and  a  mortgage  in  fee:  That  the  former  was 
but  a  chattel  and  the  latter  an  estate  of  inheritance ;  that  the  for- 
mer, unless  dependent  upon  the  inheritance,  was  legal  assets,  and 
the  latter  equitable  assets  only;  that  the  former  went  directly  to 
the  executor,  &c.,  but  the  latter  descended  to  the  heir,  and  the 
executor  could  not  have  the  land  without  the  aid  of  the  Court  of 
Chancery.  And  yet  the  several  propositions,  as  they  stand,  con- 
found mortgages  for  a  term  and  mortgages  in  fee  together;  as 
though  there  was  no  difference  between  them,  which  is  not  rea- 
sonable to  suppose  Lord  Mansfield  ever  did ;  and,  therefore,  it  must 
be  supposed  the  reporter  did  not  take  down  the  restrictions,  with 
which  his  lordship  qualified  his  propositions,  and  left  them  to  be 
implied  by  the  reader.    .    .    .  ^^ 

For  if  the  mortgagor  in  fee  shall,  after  the  day  of  payment  is 
elapsed,  pay  the  mortgage  money  to  the  mortgagee,  it  doth  not 
revest  the  fee  in  him  in  law,  nor  even  in  equity ;  because  the  mort-  tCbt^ 
gagee  is  deemed  in  such  a  case  by  the  Court  of  Chancery  a  trus- 
tee of  the  mortgagor,  &c.,  until  the  estate  is  reconveyed ;  and  so  is 
a  vendor  after  a  contract  to  convey,  and  the  land,  though  not  con- 
veyed, will  in  equity  pass  by  the  will  of  the  vendee  as  his  land  (3 
Chan.  Eep.  3).  And  surely,  forgiving  the  debt  will  not  vest  the 
estate  in  the  mortgagor,  more  than  payment  of  the  mortgage  money. 
Nay,  where  mortgages  are  devised  to  executors,  upon  payment  of 
the  money  to  them,  the  heir  is  decreed  to  join  in  the  reconvey- 
ance.   .    .    . 

Upon  the  whole  the  futility  of  the  allegations,  "  that  mortgages 
are  personal  estate,  that  a  mortgagee  has  no  estate  in  the  land, 
and  that  the  land  mortgaged,  even  after  it  has  become  irredeem- 
able, may  be  distributed  by  the  judge  of  probate  as  personal  es- 
tate,'^ is  evident.    .    .    . 

Authorities  showing  the  estate,  both  legal  and  equitable,  to  be 
in  the  mortgagee:  2  Atk.  352-4;  2  Cha.  Ca.  97;  1  Cha.  Ca.  285.i 

*  "If  the  estate  on  which  a  pauper  resides  is  substeintially  his^  property,    ^Xjuj^Mxjk  t^ 
that  19  sufficient  whatever  forms  of  conversance  there  may  be;  and  therefore     >   m  ^  / 

a>  mortgagor   in   possession  gains   a   settlement,   because   the  mortgagee.  "^^^  **^^^^^  / 
notwithstanding^  tne  torm,  Has  but  a  chattel,  and  the  mortgage  is  only  tf^OM^f^*^  ■ 
a  security.    It  is  an  affront  to  common-sense  to  say  the  mortgagor  is  not 
the  real  owner."   .   .   .  -^fer  L,ord  Mansfleld.  m  Thp.  Kint^  v.  ^t    Mi.nknt>ij» 
Doug.  632  (1781). 
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The  Equitable  Mortgage.        ^  ^ 

•ypUji^   ^^,    vv^r^  ^^-#^  ~7^i^/r^ 

^  ,./•/     /7-_J  BURGH  V.  FRANCIS.  *^ 

,.      ^'^^^  ''V^  CouET  OP  Chancbbt,  1673. 

VtJL^ V  yoU<v  ^r^ ^^'^-  ^'""P-  •^'"'*'  ^^-^ 

^5  •/-  C^P^^ir    This  bill  was  brought  by  the  executors  of  the  mortgagee  against 
^^^  ^^y^y   the  heir  of  the  mortgagor,  to  perfect  a  defective  deed  ofmortgage" 
jtjj  J    ii\'f^^  feoffment,  without  livery  jifi- seisin,  and  to  be  relieved  against 
m^^^  /!^f^'^^^^^  judgments  confessed  by  the  defendant  Henry  Francis,  and 
£!^.  i^v^  6«/^by  Sherrer  and  his  wife,  by  collusion  to  defeat  the  plaintiffs. 
y^cyC^  ^t^/^^>h  The  defendants  acknowledge  by  their  answers,  that  they  had  con- 
^  "S^^^afc  fessed  several  judgments  all  in  one  term,  and  most  of  them  at  the 
l^rf^^     ^^  same  time,  and  to  several  persons  for  considerable  sums  of  money, 
f  }^.     ilj  *  which  they  set  forth,  but  deny  they  were  since  the  bill  exhibited,   . 
\  Tf^        yiho^  they  cannot  tell  when  the  warrants  of  attorney  were  sealed. 

This  cause  being  heard  by  the  Lord  Keeper  Bridgman,  he  di- 

'v^*-  rected  the  matter  to  be  examined  before  a  master,  and  more  par- 

^Cf\  JLq      ^    ticularly  whether  the  bill  was  a  new  or  an  amended  bill,  and  when 

QTf^jh^  iLji^^  judgments  were  obtained,  and  when  the  warrants  of  attorney 

fi^^^i^    /  ^^were  dated  and  sealed,  and  whether  the  judgments  were  confessed 

/  y  X^    **^af ter  the  bill,  and  after  notice  of  the  mortgage ;  and  after  the  mas* 

(fph  £X-.c.<--v  ter  had  made  his  report,  he  would  give  his  opinion,  &c.  the  cause 

7  Jby  iHTf        ^^^  reheard  by  the  Lord  Shaftsbury,  and  an  accommodation  pro- 

^         j^a    posed,  which  took  no  effect,  and  being  now  reheard  by  the  Lord 

7/jL^    3%<y#^KEEPER  Finch,  he  decreed  that  the  plaintiffs  should  be  relieved,  and 

A    >(  ^^y^^/^that  the  several  judgments  ought  not  to  incumber  the  mortgaged 

^\rj~-     premisses,  until  the  mortRaKe  money  was  aU  paid. 

^^/    '  This  decree  was  not  founded  on  the  manner  of  obtaining  these 

judgments,  nor  on  the  special  way  by  which  they  were  endeavored 
to  cnarge  thelands,  viz.,  by  pleading  that  the  heir  hadnothing  by 
descent  besides  the  lands  in  mortgage,  nor  upon  the  priority  of  the 
feg^e  of  the  subpoena,  whichwas  before"^  the  <eg^g  of  the  originals 
upon  which  the  judgments  were  nag,  but  it  was  founded  on  the 
nature  of  the  case. 


t. 


or  the  debt  due  upon  this  mortgage  did  originally  charge  the 
land  which  the  debts  by  bond  did  not,  till  they  were  reduced  into  _ 
judpnents ;  and  altho^  the  mortgage  was  defective  in  point  of 
jaw  for  want  of  livery,  yet  equity,  which  supplies  that  defect,  did 
still  charge  the  land,  and  it  ought  not  to  be  in  the  power  of  the  heir 


4(1-    a-^-e_*-«.-^>t.^  A , 


C*.»/t*f<.         /t 


£l(.^U     tfAo^ 


^/  ^"— ftrtf^i,/ /r£"^ 


Cf'/  ^.*:^  5?  T^^ 


^i^c/  £-   ^*.,    ^-v 


u...^ -titSr     itjLJtJ^     ^u  •    ^ 


^xlui--.^    A7c^ 


f- 


% 


t^Uh    Qi^^^   Aci^^^    ^ 


/^ou-^ 


uJ 


UuJjlJJ^ 


/^. 


^?l<i^    UJi^.    uZJfy.     fX^    /Jcv^    ^^^     ^-^    ^< 
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at  law  to  charge  it,  by  acknowledging  judgmenta  in  prejudice  to 
snch  equity ;  the  rather,  because  in  tnis  cause  it  appeared,  that  the 
mortgagor  had  covenanted  for  him  and  his  heirs,  to  make  any  far- 
ther assurance;  so  that  when  the  land  descends   upon   the   heir 
charged  with  this  mortgage,  he  is  in  nature  of  a  trustee  lor  the  || 
^mortgagee  tin  tne  money  li  ^aid,  and  CflMOt  incumber  it;  and  u 
tho"  the  creoiiors  had  ftOt  &nv  faotice  oi  this  mortgage,  yet  they  / 
shall  be  bound  in  this  case,  because  they  are  not  put  in  a  worse, 
condition  than  they  ought  to  be,  viz.,  to  be  postponed  to  the  mort- 
gage ;  and  li  appeared  in  proof,  that  the  heir  once  offered  to  pay  the 
mortgage  money,  but  upon  sight  of  the  defect  of  the  deed  he  re- 
fused, and  presently  acknowledged  all  those  judgments  on  bonds, 
on  purpose  to  load  the  land  with  incumbrances,  and  in  effect  to  pay 
his  father's  debts  with  the  money  due  on  the  mortgage. 

Wherefore  the  decree  waSy  that  the  defendant  Henry  Francis, 
whp  was  to  be  heir  at  law^  shall  convey  to  the  plaintiffs,  or  to  such 
whom  he  shall  appoint,  a  suflBcient  and  perfect  estate  of  inheritance 
in  the  premisses,  in  such  manner  as  the  master  shall  direct,  subject 
to  be  redeemed  upon  the  payment  of  the  principal  and  interest  due 
on  the  former  defective  deed,  and  the  said  lands  shall  be  held  as 
mortgaged,  and  be  quietly  enjoyed  against  the  defendants,  and  all 
claiming  under  them  since  the  date  of  the  former  mortgage ;  and 
that  he,  to  whom  the  redemption  doth  belong,  may  exhibit  his  bill 
!  in  convenient  time,  or  in  default  thereof  the  plaintiff  may  exhibit 

his  bill  to  foreclose. 

And  a  perpetual  injunction  was  awarded  to  quiet  the  plaintiff's 
possession  against  all  the  said  defendants,  and  to  stay  all  proceed- 
ings at  law,  but  no  costs  until  redemption,  or  the  plaintiff  enforced 
to  exhibit  his  bill  to  foreclose,  and  then  costs  to  be  allowed  as  in 
such  cases. 

CouHT  OP  Chancert^      .^__^^     /-e^^.     ^ 
(2  Sc\.  &  Lef.  381.)  J^  ^     Jj^^     /^^^^-^    f- 
The  late  Sir  Simeon  Stewart  being  embarrassed  in  his  affairs,  iit^     ^^" 


made  *a  conveyance  to  the  late  Lord  Delaware,  Sir  H.  Tichbome,   tUJiJUl.       tfU^ 

aii3  others,  in  trust,  for  the  payment  of  his  debts.     Previous  to  q  ff       '  * 

executing  that  conveyance,  a  gentleman  of  the  name  of  Willis  had  ^^^  a  ^^"^^^ 
been  prevailed  on  by  Sir  Simeon  Stewart  to  lend  him  a  large  sum ^  ^*n^   ^^^^^y^ 
oT money;  and  Sir  Simeon  wrote  him  a  letter,  in  which  he  stated/^  'f%^:dtju^ 
that  he  would  make  a  mortgage  to  him  on  some  part  of  his  Hamp-^  ^ 
shire  estate;   and  the  question  was,  whether  that  was  a  contracLy^ 


UV- 
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which  bound  the  trustees,  who  were  trustees  for  general  creditors. 

(The  creditors  insisted  they  were  purchasers  for  valuable  considera- 
tion, without  notice  of  this  contract.    The  fact  of  notice  could  not 
Ce*  brought  home  to  the  creditors ;  but  it  was  suflScientlv  established 
tEat  the  persons  who  prepared  the  trust  deeds,  and  were  therefore 
tlie  agents  of  the  creditors  and  the  trustees  in  that  transaction,  had 
full  notice :  and  therefore  the  only  question  was,  whether  this  bound  ^ 
/  the  estate  in  theTands  of  the  trustees,  a8~being  an  equity  affecting 
ciHV*-^^****-      I  Sir  Simeon  Stewart,  prior  to  his  conveyance ;  for  if  it  bound  him, 
i      cMnA-  ^J  the  consequence  woula  be  that  it  bound  his  trustees,  ^nder  the  cir-' 
[]^Jji.^       I    cumstances  of  that  deed.    The  Court  did  determine  that  the  letter 
X.uJj'^^      I    was  sufficient  to  bind  him.— Per  Redesdale,  L.  Ch.,  in  Card  v,  Jaf- 

fray,  2  Sch.  &  Lef.  374  (1805). 


^ 


^^1^/^    K-e-cV      PoMEROY,  Equity  Jurisp.,  §  368.    The  full  significance  of  the 

z}^'  I         principle  that  equity  regards  and  treats  as  done  what  ought  to  be 

M  l^Lt^xJc^  ^Qjjg  throughout  the  whole  scope  of  its  effects  upon  equity  juris- 

Ct/%^  a  c^  /    prudence  is  disclosed  in  the  clearest  light  by  the  manner  in  which 

3^  -SmAt,  ^    equity  deals  with  executory  contracts  for  the  sale  of  land  or  chat- 

fjJl^f^j^Ji^  /liSco.  tels,  which  presents  such  a  striking  and  complete  contrast  with  the 

i,     -p-j     ^      legal  method  above  described.     While  the  legal  relations  between 

^^^1^  ^j^,^     the  two  contracting  parties  are  wholly  personal — ^things  in  action — 

/^^/  equity  views  all  these  relations  from  a  very  different  standpoint. 

^^^^"^^^"^^  •  In  some  respects  and  for  some  purposes,  the  contract  is  executory 

in  equity  as  well  as  at  law;  but  so  far  as  the  interest  or  estate  in 
the  land  of  the  two  parties  is  concerned,  it  is  regarded  as  executed 
and  as  operating  to  transfer  the  estate  from  the  vendor  and  to  vest 
it  in  the  vendee,  jy  the  terms  of  the  contract  the  land  ought  to 
beconveyed  to  the  vendee^  and  the  purchase  price  ought  to  be  trans- 
ferred to"the  vendor :  equity  therefore  regards  these  as  done:  the 
vendee  as  having  acquired  the  property  in  the  land,  and  the  vendor 
as  having  acquired  the  property  in  the  price.  The  vendee  is  looked 
upon  and  treated  as  the  owner  of  the  land;  an  equitable  estate  has 
vested  in  him,  commensurate  with  that  provided  for  by  the  con- 
tract, whether  in  fee,  for  life  or  for  years;  although  the  vendor 
remains  owner  of  thelegal  estate,  he  holds  it  as  a  trustee  f 6r  the 
vendee,  to  whom  all  the  beneiicial  interest  has  passed,  having^  a  liecT 
oil  the  land,  even  if  in  possession  of  the  vendee,  as  security  for 
any  unpaid  portion  of  the  purchase  money.  The  consequences  of 
this  doctrine  are  all  followed  out.  As  the  vendee  has  acquired  the 
full  equitable  estate — though  still  wanting  the  confirmation  of  the 
legal  title  for  purposes  of  security  against  third  persons — ^he  may 
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convey  or  encumber  it;  may  devise  it  by  will;  on  his  death,  in- 
testate,  it  descends  to  his  heirs  and  not  to  his  administrators;  in 
this  country  his  wife  is  entitled  to  dower  in  it;  a  specific  per- 
formance is,  after  his  death,  enforced  by  his  heirs ;  in  short,  all  the 
incidents  of  a  real  ownership  belong  to  it.    .    .    .  e-/— /-     < 


Id,  §  1235.     The  doctrine  may  be  stated  in  its  most  genera W'^**^^^    v^__ 
form,  that  every  express  executory  agreement  in  writing,  whereby  on^ci     ^**  ^ 
the  contracting  party  suflBciently  indicates  an  intention  to  make^^^^^^^  ^      ' 
some  particular  property,  real  or  personal,  or  fund  therein  de-         ^-^^  ■  — 
scribed  or  identified,  a  socurity  for  a  debt  or  other  obligation,  or    Mrvixfez: , 
whereby  the  party  promises  to  convey  or  assign  or  transfer  the 
property  as  security,  creates  an  equitable  lien  upon  the  property  so 
indicated,  which  is  enforceable  against  the  property  in  the  hands 
not  only  of  the  original  contractor,  but  of  his  heirs,  administrators, 
executors,  voluntary  assignees,  and  purchasers  or  encumbrancers  ^  ^   /  /e//~ 
with  notice.    Under  like  circumstances,  a  merely  verbal  agreement  ^«*^      J^. 
may  create  a  similar  lien  upon  personal  property: — Th6  Ultimate  tJp^^^'^^Yi 
grounds  and  motives  of  this  doctrine  are  explaine<rln  the  preceding  Co  J^^^"*""^ ' 
section;    but  the  doctrine  itself  is  clearly  an  application  of  the -^^  ^v*-^- 
maxim,  equity  regards  as  done  that  which  ought  to  be.  done.*    .    .    . 

^ "  The  doctrine  seems  to  be  well  established  that  an  agreement  in  writing 
to  give  a  mortgage,  or  a  mortgage  defectively  executed,  or  an  imperfect 
attempt  to  create  a  mortgage,  or  to  appropriate  specific  property  to  the 
discharge  of  a  particular  debt,  will  create  a  mortgage  in  equity,  or  a 
specific  lien  on  the  property  so  intended  to  be  mortgaged  (1  Am.  Lead. 
Cas.  in  Eq.  610;  Howe's  Case,  1  Paige,  125).  The  maxim  of  equity  upon 
which  this  doctrine  rests  ia^  that  equity  looks  upon  things  agreed  to  be  done 
as  actually  performed^  the  true  meaning  of  wnicn  is  tnat  equity  will  treSt 
the  subject-matter  as  to  collateral  consequences  and  incidents  in  the  same 
manner  as  if  the  final  acts  contemplated  by  the  parties  had  been  executed 
exactly  as  they  ought  to  have  been  ( Story,  Eq.  Jur.,  sees.  64  and  790 ;  Will. 
Eq.  Jur.  289,  299)."— Per  Curry,  Ch.  J.,  in  Daggett  v.  Rankin,  31  Cal.  321 
(1866). 
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r  <^.'ti    /  Section  I. — Moetqaoe,  Pledge  and  Lien.  .  , 

ity*   tfiM^ .      /^  ^6L  di^  BATCLIPP  V.  DAVIES.  J^ 

aw-  -fi     o^Jf^  ^V^rft'KiNG'a  Bench,  1610. 

/^hM-****/     4W^^i^7ik/(Cra.Jac.  244.) 

7(i^  K>-c#<.  -  Action  of  Trover  and  Conversion  of  an  hatband  set  with  pearls 
i2^^v-y  "7©  "  *^d  diamonds;  upon  not  guilty  pleaded^  a  special  verdict  was 
yiJuLe^L^-  iriA^^^'^y  that  the  plaintiff  was  possessed  thereof,  and  pawned  it  to 
A>f  hti.J^M^'^^^  Whitlock  for  £25,  but  no  certain  time  a.ppointed  for  the  re» 
J  XT  -?!?^^^°^^^^^P  thereof;  that  Whitlock  being  sick,  his  wife  in  presence, 
^Ci^^;  «*'^M'and  with  his  assent,  delivered  it  to  the  defendant,  and  afterward 
A  kj."^  fj^  he  made  his  said  wife  his  executrix,  and  died,  who  proved  the  will ; 
iAZuUi.  SxT".  that  the  plaintiff  tendered  to  the  said  executrix  the  said  £25,  who 
^ryJt  f^  ^*^  refused,  and  afterward  demanded  the  hatband  of  the  defendant, 
liSh  "J**  '^2L*-*Cwho  refused  to  deliver  it;  but  converted  it  to  his  own  use:  where- 
^  ^ixz*  4^  TJT^pon,  &c.  And  in  this  case  three  points  were  moved : 
fjijLe  C^^^*^^  First,  there  being  no  time  appointed  for  the  redemption,  whether 
ntyi^  (Tk  JJ_P^fty  be  made  after  the  death  of  him  to  whom  it  was  pawned,  or 
I  J  lyi  ought  to  be  m  the  lives  of  both  the  parties,  and"  all  the  justices  re* 
^i  J  goived.  it  may  be  well  made  after  the  death  of  him  to  whom  it  was 
^^-^^^f^^*^  *?/  pledged,  but  not  after  the  death  of  him  who  pledged  it  YELVERTOy 
kJcU  ^  ^^^f^ and  Croke  doubted,  and  held,  that  it  could  not;  for  he  at  his  peril 
ffyj^     ,  ^Ki^  -  ought  to  redeepi  it  in  his  time,  as  it  is  upon  a  mortgage ;   but 
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Pleminq  and  the  others  against  it :  f or  pledp[in^  doth  not  make  an  ^ 

absolute  property,  but  it  is  a  delivery  only  until  he  pays,  &c.^  so  it  is    /h    ^-a.-*-^  y 

i'  debt  unto  the  one,  and  a  retainer  of  the  thing  unto  the  other :  for    Ljf^_Jiaj  /^ 

which  there  may  be  a  re-demand  at  any  time  upon  the  payment  of  'j^/^  f  j 

the  money.     For  the  pledge  delivered  is  but  a  security  for  his  '^^^'^-«.    Oui^ 

money  lent,  so  as  he  who  borrows  the  money  is  to  have  again  his    A^ 

pledge  when  he  repays  it,  and  his  tender  gives  him  interest  therein ;  ' 

and  there  is  difference  between  mortgage  of  land  and  pledging  of 

goods ;  for  the  mortgagee  hath  an  absolute  interest  in  the  land,  but 

the  other  hath  but  a  special  property  in  the  goods,  to  detain  them 

for  his  security  (5  Ren.  Yll,\  1;  9  Ed,  IV.,  25;  36  Ed.  III. 

Bar.,  188). 

Secondly,  it  was  resolved,  that  by  this  delivery  of  the  said  goods 
by  the  feme,  with  the  assent  of  her  baron,  to  the  defendant,  there 
passed  no  interest  of  them  to  the  defendant,  but  (as  it  were)  a 
custody  only :  and  therefore  the  tender  of  the  redemption  ou^ht  to 
be  made  to  the  e:secutrix,  and  not  to  the  defendant. 

ThirdlyrS^^i  when  he  tendered  the  money  to  the  executrix,  and. 


she  refused,  it  was  as  good  as  payment;  and  the  especial  property 
of  the  goods  is  revested  in  the  plaintiff:  then,  when  he  demamided 
y^       them  of  the  defendant  and  he  refused  to  deliver  them,  but  con-^^      . . 
^o'  verted  them  to  his  own  use,  a  trover  and  conversion  well  lies,  al-  '^i-**^^^'^  - 


v>/ 


though  he  came  unto  them  by  a  lawful  delivery,  and  not  by  trover. 
^    /-  Wherefore  it  was  adjudged  for  the  plaintiff.       ^.     ^  ^  s  ^j-      ^  sffA 

Uu.A^  dStiA-   W^   t*—  TS    ^i'r^  -^^   ^   S-o^    u  w^  V- 

a  WlANKLm  V.  NEATE.-,/C^>t,^  J.  —^    JUti*>  t^ 

COUBT  OF  EXCKEQUEE.  1844.     ^^A^h^'fTt        ^ 


(13  3f.^F.481.)^^^.    a   uTfe  l^<,. 

the  de-af^ 

fendant  pleaded,  first,  not  guilty  I  secondly,  that  the  plaintiff  was  off 


1^1 


This  was  an  action  of  trover  for  a  chronometer :  to  which  the  de 
Qidant  pleaded,  first,  not  guilty  5  secondly,  that  the  plaintiff  wai 
not  possessed  of  the  chattel.  V^    7^"^  1} 

At  the  trial,  before  Parhe,  B.,  at  the  Middlesex  sittings  in  lastM'  "^V-  ^ 
Trinity  Term,  it  appeared  that  the  chronometer  for  which  the  ac-  (ju/if  ku><^ 
tion  was  brought  had  been  pledged,  by  a  person  named  Gilbert,  to  nct'  Jh^*^^ 
the  defendant,  a  pawnbroker,  under  a  written  agreement  that  it  was  Qjrii  Ajj^ 
deposited  as  a  collateral  security  for  the  sum  of  £15,  and  interest ;  ^^^^^  - 
and  that,  in  case  Gilbert  should  not  redeem  it  before  twelve  months,  ^'•^  ^  ^r^ 
the  defendant  snouid  be  authorized  to  sell  it,  and  repay  himself  ^xJui  vudr 
principaPand  interest]  The  plaintiff  afterward  bought  the  chrb-  fif%JjJt^ 
nometer  from  Gilbert,  whilst  it  was  in  the  defendant's  hands,  after     ^^^^^^^^^ 


'T/VKa^*-*'!^ 
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amount  due^  and  demanded  possession  of  it,  and  on  the  defendant's 
refusing  to  deliver  it,  brought  the  present  action.  It  was  contended 
for  the  defendant,  that  no  property  passed  to  the  plaintiff  by  the 
sale ;  that  it  was  merely  an  assignment  of  a  right  of  action,  with  an 
equity  of  redemption ;  and  the  learned  Judge,  being  of  that  opinion, 
directed  the  jury  to  find  their  verdict  in  favor  of  the  defendant; 
giving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for 
the  sum  of  £19  10s.  Humfrey  having,  in  the  early  part  of  this 
term,  obtained  a  rule  accordingly, 

.Petersdorff  showed  cause  (Nov.  14). — ^The  question  here  is, 
whether  the  assignee  of  the  right  of  a  pawnor  to  redeem  an  article 
pledged  can  maintain  an  action  of  trover  against  the  party  with 
whom  it  is  pledged,  he  having  refused  to  deliver  it  up.  Now,  that 
depends  upon  the  contract  made  between  the  parties.  The  pawnee 
agrees  to  deliver  the  article  to  the  party  pled^ng  it,  but  lie  does  not 
undertake  to  deliver  it  to  his  assignee.  The  only  right  that  the 
pawnor  could  give  to  the  buyer  was  a  right  to  claim  restitution  of 
the  article  pledged.  The  pawnor  retained  nothing  more  than  a 
mere  right  of  action"  Suppose  an  injury  had  happened  to  the 
'chronometer,  could  the  assignee  have  sued  the  defendant  ?  Or  sup- 
pose  the  property  pawned  consisted  of  twenty  different  articles, 
could  tTie  pawnor,  by  selling  them  separateiyi;o  twenfty  different  per-  ^ 
sons,  give  each  of  them  a  right  of  action  against  the  defendant  ? 
It  is  submitted  he  clearly  could  not.  In  Story  on  Bailments,  p. 
377,  pi.  350,  it  is  said,  "  Subject  to  the  rights  of  the  pledgee,  the 
owner  has  a  right  to  sell  or  assign  his  property  in  the  pawn ;  and  in 
such  a  case  the  vendee  will  be  substituted  for  the  pledger,  and  the 
pledgee  will  be  bound  to  redeem,  and  to  account  to  him  for  the 
pledge  and  its  proceeds.  If  he  refuses,  an  action  at  law  will  lie  for 
damages,  as  well  as  a  bill  in  equity  to  compel  a  redemption  and  ac- 
count.'*  But  it  is  not  there  said  that  an  action  of  trover  will  lie. 
In  Rich  V.  Aldred,  6  Mod.  216,  which  was  an  action  of  detinue  for 
Oliver  Cromweirs  picture,  it  was  ruled  by  Lord  Holt,  C.  J.,  at  Nisi 
Prius,  that  "  if  A.  bail  goods  to  C.  and  after  give  his  whole  right  in 
them  to  B.,  B.  cannot  maintain  detinue  for  them  against  C,  because 
the  special  property  that  C.  acquires  by  the  bailments  is  not  thereby 
transferred  to  B." — He  also  referred  to  Ryall  v.  Bolle,  1  Atk.  167 ; 
Kemp  V.  Wesibrooh,  1  Ves.  sen.  278;  Reeves  v.  Capper,  5  Bing. 
N.  C.  136 ;  6  Scott,  877 ;  Legg  v.  Evans,  6  M.  &  W.  36 ;  Clarke  v. 
Gilbert,  2  Bing.  N.  C.  343;  2  Scott,  520,  and  Com.  Dig.  tit. 
"  Mortgage,''  B. 

Humfrey  (Crouch  with  him)  in  support  of  the  rule.  The 
pawnor  retained  a  special  property  in  the  thing  pawned^  which  he 
was  capable  of  transferring  to  the  plaintiff.  The  law  as  to  pawns 
is  derived  from  the  civil  law ;  and  in  Story  on  Bailments,  pi.  307,  it 
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is  said, ''  In  the  Boman  law  it  should  seem  that  the  pledgee  has  not 
property  in  the  thing,  but  he  has  a  mere  right  of  detention  or  re- 
tainer. Pignus,  manenie  proprietate  debitoris,  solam  possessionem 
iransfert  ad  creditorem;  or,  as  we  should  say,  the  pawnee  has  a  mere 
lien,  and  no  property/'  In  Ryall  v.  Rolle,  Burnet,  J.,  says,  *'  The 
diiitinction  between  mortgages  and  pawns  is  laid  down  in  N*oy,  137, 
and  in  Cro.  Jac.  245.  There  is  a  difference  between  mortgaging  of 
lands  and  pledging  of  goods ;  for  the  mortgagee  has  an  absolute  in- 
terest in  the  land,  whereas  the  other  has  but  a  special  property  in 
the  goods,  to  retain  them  for  his  security.^'  The  passage  cited  on  the 
other  side  from  Story  on  Bailments,  pi.  350,  that  **  subject  to  the 
rights  of  the  pledgee,  the  owner  has  a  right  to  sell  or  assign  his  prop- 
erty in  the  pawn,'*  is  clearly  in  the  plaintiff's  favor;  for,  if  the 
pawnor  may  sell  the  property  pawned,  all  the  consequences  of  the 
sale  attach  to  the  purchaser,  and  he  may  bring  trover  for  a  conver- 
sion of  the  chattel ;  for,  by  the  sale  of  a  chattel,  the  interest  in  it  is 
transferred  without  delivery.  It  is  a  perfect  fallacy  to  say  that'  this 
was  a  mere  assignment  of  a  chose  in  action. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  delivered  on  the  10th  of  De- 
cember by 

BoLFE,  B.  This  was  an  action  of  trover  for  a  chronometer.  It 
appeared  on  the  trial  that  the  chronometer  in  question  had  been 
pawned  by  the  owner  with  the  defendant,  and  at  the  time  of  the 
pawn,  the  owner  delivered  to  the  defendant  a  written  paper,  au- 
thorizing him  to  sell  if  the  chronometer  was  not  redeemed  within 
a  year.  The  owner  afterward  sold  it  to  the  plaintiff,  subject  to 
the  defendant's  right  as  pawnee.  The  plaintjff^  then^  after  ttie 
year  hadexpired^  tendered  to  the  defendant  the  amount  due  on  the 
pawn,  Dut  the  defendant  denied  the  plaintiff's  right  to  redeem,  and 
refused  to  deliver  up  the  chronometer,  and,  therefore,  the  plain- 
tiff brought  this  action.  On  this  state  of  facts,  the  verdict  on  the 
issue  on  the  plea  denying  the  plaintiff's  possession,  was  by  the 
direction  of  my  brother  Parke,  who  tried  the  cause,  taken  for  the 
defendant,  with  liberty,  nevertheless,  for  the  plaintiff  to  move  to 
enter  a  verdict  for  him,  with  £19  10s.  damages,  in  case  the  Court 
should  be  of  opinion  that  he  had  proved  the  issue.  __The  learned 
Judge  was  inclined  to  think  that  this  was  not  the  case  of  a  simple 
pawn,  but  that  the  terms  on  which  the  chronometer  was  pledged 
were  such  as  to  give  tfic^  defendant  something  more  than  the  right 
of  a  pawnee,  and  operated  as  a  mortgage.  If  he  was  a  mortgagee, 
and  the  absolute  property  was  transferred  tohim,  defeasible  upon" 
repayment  oi  the  moiiey  advanced,  the  assignee  of  the  righT  of ^- 
demption,  which  Mily  remained  in  the  original  owner,  could  have 
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,     ,     maintained^ no  action  of  trover  after  tendering  the  money  ^buty 
^tr*ui^  ^i#y<w^^0Dsi(lering  the  terms  of  the  instrument  which  accompanied  the 


C^ftXdA  /«;y^'5eposit,  we  all  agree  in  thinking,  that,  though  thev  gave  more  than 
ydiuA  $^  ^  the  ordinary  riynt  of  a  pawnee,  viz..  the  right  to  sell^  which^  being 
fi^^  f"^^  ^  part  of  the  security  for  the  advance,  was  irrevocahle  by  the  pledgor 
^^^^<^   •  or  his  assignee^  they  did  not  constitute^ a  mortgage  or  transfer  of 

the  entire  legal  property  in  the  chattel  itself.  The  case,  therefore. 
stands  on  the  same  footing,  aa  far  aa  relates  to  the  right  of  the 
pawnor,  with  an  ordinary  pledge. 

A  rule  nisi  having  been  granted,  pursuant  to  the  leave  reserved, 
Mr.  Petersdorff,  for  the  defendant,  showed  cause,  and  contended 
that  the  verdict  wa8  right,  on  the  ground  that  a  pawnor  cannot 
transfer  to  another  such  a  right  of  possession  as  enables  him  to 
bring  an  action  of  trover.  There  is  very  little  to  be  found  in  the 
books  on  the'  subject  of  the  right  of  a  pawnor  over  the  chattel 
pawned;  but  this  is  very  clear,  that^  notwithstanding  the  pawn, 
the  pawnor  still  retains  a  qualified  property ;  and,  in  the  absence  of 
3irect  authority  on  tne  point,  this  seems  to  us  decisive  m  favor  of 
ETs  right  to  sell,  and  by  the  Bato  to  IrauBfCir  to  the  purchaser  his 
qualified  property  in  the  goods  pawned,  together  with  all  the  rights 
incident  thereto.  The  case  was  ar^ed  for  the  defendant,  as  if 
what  this  pawnor  transferred,  or  sought  to  transfer,  was  a  meri^ 
right  of  action.  But  this  is  not  so ;  ne  transfers  the  property  m 
the  chattel,  qualified,  indeed,  by  the  riyht  existing  in  the  pawnee, 
but  still  a  right  of  property,  and  the  right  of  action  afterwards 
exists  in  the  purchaser,  not  in  consequence  of  its  having  been  trans- 
ferred to  him  by  the  original  pawnor,  but  by  reason  of  the  pawnee 
having  wrongfully  converted  to  his  own  use  that  which  by  the  sale 
became  the  property  of  the  purchaser. 

We  do  not  feel  at  all  pressed  by  the  argument  ab  inconvenienti, 
urged  by  Mr.  Petersdorff.  "  If  several  chattels,^^  he  asked,  *^  should 
,be  pawned  for  one  sum,  could  separate  sales  be  made  of  each  to 


-^/lO  bCtU'    .{different  purchasers?/^    We  answer,  undoubtedly  they  may;  the 
/^^^.      I) pawnee  will,  of  course,  not  be  bound  to  part  with  any  of  the  chat- 
^  "'^  •  If  ^^s  until  his  whole  debt  is  paid ;  but,  subject  to  the  claim  of  the 

;  t  vVM>r  *  '^  '  '^  pawnee,  the  pawnor  has  the  same  right  over  each  chattel  cepa- 
^  rately  which  he  had  before  the  pawn  was  made.     Again,  it  is  said, 

..fillBPOse  the  chattel  is  injured  by  default  of  the  pawnee,  while  in 
his  custody,  who  wasTo  sue  the  pawnee,  the  original  pa\nior  or  th~ 
purchaser  ?    The  answer  is  obvious.     The  person  with  whom  the 
contract  is  made,  that  is,  the  original  depositor,  is  the  proper  plain- 
trff,  if  the  action  be  for  a_ breach  of  contract  express  or  implied,  un- 
less a  new  one  be  made  with  the  purchaser ;  the  owner  for  the  time"" 
Ibeing  is  the  proper  pialntitf.  If  the  injury  be  by  the  destruction  ^ 
or  conversion  of  the  chattel;  just  as,  in  the  case  of  a  carrier,  the 
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original  employer  is  the  person  to  sue  for  the  loss  for  negligent 
carriage,  or  other  breach  of  contract — the  other  subsequent  pur- 
chaser for  the  conversion  after  the  purchase. 

That  in  ordinary  cases  of  bailment,  not  by  way  of  pawn,  the 
bailor  may  sell,  is  a  proposition  admitting  of  no  doubt ;  indeed,  it 
is  assumed  to  oe  law  by  Lord  Holt,  in  one  of  the  cases  relied  on 
by  Mr.  Petersdorff  (Rich  v.  Aldred,  6  Mod.  216),  where  he  says: 
*'  If  A.  bails  goods  to  C,  and  after  gives  his  whole  right  in  them  to 
B.,  B.  cannot  maintain  detinue  for  them  against  C.  because  the 
special  property  that  C.  acquires  by  the  bailment  was  not  thereby 
transferred  to  B.  ;**  and  there  does  not  seem  to  be  any  solid  ground 
of  distinction,  in  this  respect,  between  a  bailment  by  way  of  pawn 
and  any  other  bailment. 

With  so  little  then  of  direct  authority,  we  must  act  on  the  gen- 
eral principle,  that  a  pawnor,  like  every  other  bailor,  retains  his 
property  in  the  goods  pawned,  subject  only  to  the  qualified  prop- 
erty transferred  to  the  pawnee ;  that  as  an  incident  to  such  prop- 
erty, he  has  the  right  of  sale,  and  that  after  the  sale  the  purchaser 
has  the  same  interest  in  the  chattel  which  the  pawnor  had.  The 
rule  must,  therefore,  be  made  absolute.* 

V 
'  **  It  appears  to  me  that  considerable  confusion  has  been  introduced  '  a>i-<r-uJiM. 


I 

into  this  subject  by  the  somewhat  indiscriminate  use  of  the  words  'special        i      SjLuc^^^^JL 
property/  as  alike  applicable  to  the  right  of  personal  retention  in  case  of  ^^^      /""T^ 
a  lien  and  the  actual  interest  in  the  goods  crerted  by  contract  of  pledge  fvi^trf.     u^^ fua, 
to  secure  the  payment  of  money.    In  Legg  v.  Evans,  6  M.  &  W.  42,  the//    /\       »   y/   /- 
nature  of  a  lien  is  defined  to  be  a  'personal  right  which  cannot  be  parted  /f^ji-JnT"  l/yCcAi   /* 
with;  *  but '  the  contract  of  pledge  carries  an  implication  that  the  security/ •  ^/      jUj 
shall  be  made  effectual  to  discharge  the  obligation.'    Story  on  Bailments,   ^^*^      V^^t--, 
§  311.    In  each  case  the  general  property  remains  in  the  patvnor:  but  the  df^^     &w4Cl^ 
question  is  as  to  the  nature  and  extent  of  the  interest,  or  special  property. 
passing  to  the  bailee,  in  the  two  cases.    Mr.  Justice  Story,  in  his  treatise 
on  iSaiiments,  §  324,  thus  describes  the  right  and  interest  of  the  pawnee: 
'He  may  by  the  common  law  deliver  over  the  pawn  into  the  hands  of 
a   stranger   for  safe  custody,  without  consideration,   or  he  may   sell   or 
assign  all  his  interest  in  the  pawn,  or  he  may  convey  the  same  interest, 
conditionally,  by  way  of  pawn  to  another  person,  without  in  either  case 
destroying  or  invalidating  his  security;  but  if  the  pawnee  should  under^ 
take  to  pledge  the  property   (not  being  negotiable  securities)    for  a  debF 
beyond  his  own,  or  to  make  a  "transfer  thereof  to  his  own  creditor  as  if  he 
were  the  absolute  owner,  IF  fs  clear  that  in  such  a  case  he  would  be  guilty 
.of  a  breach  of  trust,  and  his  creditor^would  acquire  no  title  beyond  that, 
held  by  the  paw^nee.  _  The  only  question  is.  whether  the  creditor  should" 
be  entitled  to  retain  the  pledge  until  the  original  debt  was  discharged,  or 
whether  the  owner  might  recover  the  pledge  in  the  same  manner  as  in  the 
case  of  a  naked  tort,  without  anv  qualified  right  in  the  first  pawnpp?^    .    -"T" 
"  There  would  therefore  appear  to  be  some  real  difference  in  the  incidents 
between  a  simple  lien,  like  that  in  Legg  v.  Evans,  6  M.  &  W.  36,  and  the 
lien  of  a  broker  or  factor  before  the  Factor's  Act,  and  the  case  of  a  deposit 
by  way  of  pledge  to  secure  the  repayment  of  money,  which  latter  more 
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BBOWN  V.  BEMENT. 

Supreme  Court  of  New  York,  1811. 


is  was  an  action  of  trover,  for  three  hones  and  a  chair.    The 


.  1  '  This  was  an  action  of  trover,  for  three  hones  and  a  chair.  The 
/^  X,.-t  cause  was  tried  at  the  Columbia  Circuit,  in  September,  1810,  be- 
^; .  t^^^^  ^^^  ^^-  Justice  Thompson. 
/^  ^"Sf?^^^'^  "^^^The  plaintifiE  proved  that  he  was  possessed  of  the  horses  and 
►tiJcC^^ir^-t^chair,  and  that,  afterward,  on  the  26th  of  April,  1810,  he  tendered 
o2,^  /,  ^i-^^.the  sum  of  283  dollars  and  5  cents  to  Bement,  one  of  the  defend- 
acka-^'  Gj^  4a- ants,  and  demanded  the  horses  and  chair,  who  refused  to  deliver 
^0.^^-r  <tut»  tvAJ^hem,  and  referred  the  plaintiff  to  Strong,  the  other  defendant. 
-j^aXx  UM,  ON^*-The  plaintifiE  on  the  next  day,  made  a  tender  of  the  same  sum  to 
^^v«.ri^^^^^^  and  demanded  the  property,  but  Strong  refused,  saying 

SojL4^  ^  "tvV^iuc^^®  horses  and  chair  were  in  possession  of  Bement.  The  defend- 
Sr/wx-w  3iU,  (JL  «^ants  then  produced  in  evidence  an  absolute  bill  of  sale  of  the  horses 
^r^  ix^djAj  "haJM^^Hand  chair  to  the  defendants,  under  the  hand  and  seal  of  the  plain- 
^^  (Lc^0'  tifiE,  dated  27th  October,  1809,  for  the  consideration  of  210  dollars 


L.  U.   l94    (5th  ed.).     A  lien,  as  we  have  seen,  givea  only  a  persoi 
right  to  retain  possession.      A  factor's  or  broker's  lien  was  apparently 

"altenHed  with  the  additional  incident  that  to  the  extent  of  his  lien  he 
might  transfer  even  the  possession  of  the  subject-matter  of  the  lien  to 
a  third  person,  'appointing  him  as  his  servant  to  keep  possession  for 

•him.'     In  a  contract  of  pledge  for  securing  the  payment  of  money,  we 
have  seen  that  the  pawnee  mayTeTTroS  transfer  the  thing  piedgea  on 

> condition  broken;   but  what  implied  condition  is  there  that  the  pledgee' 
sEali  not  in  the  meantime  part  with  the  possession  thereof  to  the  extent^ 
ol  his  interest  T      li  may  bfe  tHAt  upon  a  deposit  by  way  of  pledge  the 
express  contract  between  the  parties  may  operate  so  as  to  make  a  parting' 
with  the  possession,  even  to  the  extent  ot  nis  interest,  before  condition* 
broken,  so  essential  a  violation  of  it  as  to  revesi  the  right  of  possession"' 
in  the  pawnor;  but  in  the  absence  of  such  terms,  why  are  they  to  be* 
inutlifidJ    There  may  possibly  be  cases  in  which  the  very  nature  of  the 
thing  deposited  might  induce  a  jury  to  believe  and  find  that  it  was  depos- 
ited on  the  understanding  that  the  possession  should  not  be  parted  with; 
but  in  the  case  before  us  we  have  only  to  deal  with  the  agreement  which 
is  stated  in  the  plea.    The  object  of  the  deposit  is  to  secure  the  repayment 
of  a  loan,  and^the  effect  is  to  create  an  interest  and  a  ripht  of  property  in 
the  pawnee,  to  the  extent  of  the  loan,  in  the  goods  deposited ;  but  what 
is  the  authority  for  saying  that  until  condition  broken  the  pawnee  har 
only  a  personal  rip[ht  to  retain  the  goods  in  his  own  possession  T  " — Per 
Mellor,  J.,  in  Donald  v.  buckling ,  1  (j.  B.  585  (1866). 
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and  35  cents.  And  the  plaintiflE  gave  in  evidence  a  writing  bearing 
the  same  date,  executed  by  the  defendants,  by  which  they  stipulated, 
on  the  payment  of  210  dollars  and  35  cents  to  them,  by  the  plain- 
tiff, in  14  days  from  the  date,  to  deliver  to  the  plaintiff  the  horses 
and  the  chair;  but  if  the  property  was  lost  in  the  meantime,  they 
were  not  to  be  responsible;  nor  for  any  expenses  attending  the 
property  during  the  time. 

It  was  proved,  that  before  the  commencement  of  the  suit,  Bement 
had  told  the  plaintiff  he  was  willing  to  return  the  property  which 
remained,  but  that  one  of  the  horses  had  been  sold.  The  plaintiff 
answered,  that  if  they  could  agree  as  to  the  price  of  the  horse  sold, 
that  would  create  no  difficulty.  A  verdict  was  found  for  the  plain- 
tiff, by  consent,  subject  to  the  opinion  of  the  Court;  and  it  was 
agreed  that  if  the  plaintiff  was  entitled  to  recover  the  whole  prop- 
erty, the  verdict  should  be  entered  for  438  dollars;  but  if  for  the 
one  horse  only  which  had  been  sold,  then  the  verdict  was  to  be  for 
85  dollars ;  and  if  the  Court  should  be  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover  at  all,  then  a  judgment  of  non-suit  was 
to  be  entered. 

Three  points  were  raised  for  the  consideration  of  the  Court : 

1.  That  the  writing  given  by  the  defendants  to  the  plaintiff 
made  the  property  a  pledge,  redeemable  at  any  time. 

2.  That  on  tender  of  the  money,  the  plaintiff's  right  of  action 
was  complete. 

3.  That  the  plaintiff  was  entitled,  at  least,  to  recover  the  value 
of  the  horse  sold. 

Per  Curiam.  The  plaintiff  has  not  shown  a  right  of  action. 
Here  was  a  complete  transfer  of  the  title  to  the  goods  in  question, 
with  a  condition  of  defeasance,  on  the  pavment  of  210  dollars  and 
35^ents,  in  14  days.  This  was  a  mortgage,  not  a  technical  pledge; 
and  all  that  was  said  in  the  case  of  Cortelyou  v.  Lansing  (2  Caines's 
Cases  in  Error,  200)  respecting  the  nature  and  redeemableness  of 
pledges,  has  no  application  to  the  case.  The  distinction  between  a 
pledge  and  a  mortgage  of  goods  was  recognized  by  this  court  in 
Barrow  v.  Paxton  (5  Johns.  Rep.  258).  A  mortgage  of  goods  is  a 
pledge  and  more :  for  it  is  an  absolute  pledge  to  become  an  absolute 
interest,  if  not  redeemed  at  the  specified  time.  After  the  condition 
forfeited,  the  mortgagee  has  an  absolute  interest  in  the  thing  mort- 
gaged ;  whereas  the  pawnee  has  but  a  special  property  in  the  goods 
10  detain  them  for  his  security  (2  Vcs.  Jun.  378;  1  Powell  on 
Mort.  3).  The  title  of  the  defendants  here  became  absolute  after 
the  14  days;  and  though  it  does  not  appear  whether  one  of  the 
horses  was  sold  after  or  before  the  expiration  of  the  time  to  redeem- 
that  omission  is  not  material,  as  no  attempt  was  made,  in  season. 
to  redeem. 
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Judgment  of  nonsuit  must^  theref ore,  be  entered  acoording  to 
the  Btipulation  in  the  case. 


^^^.^  -r>v^  a^ 
3(> 


BEACE  V.  MARLBOEOUGH. 

Court  of  Chancery,  1728. 

(2  Peere  Tfm^.  491.) 

After  a  decree  which  referred  it  to  a  master  to  state  the  several 
incumbrances  and  their  priority,  affecting  the  estate  of  Sir  Wil- 
liam Gostwick,  this  case  arose :  A  puisne  judgment  creditor  bought 
in  the  first  mortfi;age  Yithput^noticg_^gjQhe^^egQn^^ 
he  lent  his_money  on  the  ju^ment^nd  the  question  was,  whether 
this  puisnejudgment  creditor  should  tack"  and  nnitft  hifl  -judgment 
to  the  first  mortgage,  so  as  to  gain  a  preference  on  his  judgment 
before  the  mesne  mortgage?  And  the  Master  of  the  Bolls  [Sir 
Joseph  JeJcyll]  on  considering  the  cases  and  precedents,  held,^ 

^First  That  if  a  third  mortgagee  buys  in  the  first  mortgage, 
though  it  be  pendente  lite,  pending  a  bill  brought  by  the  second 
mortgagee  to  redeepi  the  first,  vet  the  third  mortgagee  having  ob- 
tamed  the  first  mortgage  and  got  the  law  on  his  side,  and  equal 
equity,  he  shall  thereby  squeeze  put  the  second  mortgage ;  and  this 
he  Lord  Chief  Justice  Hale  called  a  plank  gained  by  the  tliird 
mortgagee,  or  tabula  in  naufragio,  which  construction  is  in  favor 
of  ^  purchaser,  every  mortgagee  being  such  pro  tanto. 

Secondly.  If  a  judgment  creditor,  or  creditor  by  statute  or  re- 
cognizance buys  in  the  first  mortgage,  he  shall  not  tack  or  unite  this 
to  his  judgment,  &c.,  and  thereby  gain  a  preference :  for  one  can- 
not call  a  judgment,  &c.,  creditor,  a  purchaser,  nor  has  such  cred- 
itor any  right  to  the  land;  he  has  neither  jus  in  re,  nor  ad  rem, 
and,  therefore,  tho^  he  releases  all  his  ^ght_to  the  land  he  may 
extend,  it  afterward!  Ail  tliat  he  has  by  the  judgmentis  a  lien 
upon^he  land,J  but  non  constat  whether  he  ever  will  make  use 
thereof;  for  Tie  may  recover  the  debt  out  of  the  goods  of  the  cog- 
nizor  by  fieri  facias,  or  may  take  the  body,  and  then  during  the 
defendant's  life  he  can  have  no  other  execution  ;||^ides,  the  judg- 
ment creditor  does  not  lend  his  money  upon  the  immediate  view  or 
contemplation  of  the  cognizor's  real  estate,  for  the  land  afterward 
purchased  may  be  extended  on  the  judgment,  nor  is  he  deceived 
or  defrauded,  tho'  the  cognizor  of  the  judgment  had  before  made 
twenty  mortgages  of  all  his  real  estate,  whereas  a  mortgagee  is 

^  Only  80  much  of  the  opinion  is  given  as  deals  with  the  question  under 
oonsideration. 
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I  defrauded  or  deceived  if  the  mortgagor  before  that  time  mprtgage 
his  land  to  another:! and  His  such  a  fraud  as  the  Parliament  takes 
notice  of  and  pumsnes  by  foreclosing  such  mortgagor  who  mort- 1 
gages  his  land  a  second  time^  without  giving  notice  of  the  first 
mortgage,  and  in  that  respect  this  case  differs  from  a  puisne  mort- 
gagee's  buying  in  the  first  mortgage. 

I  Fourthly.  If  a  first  mortgagee  lends  a  further  sum  to  thei 
mortgagor  upon  a  statute  or  judgment,  he  shall  retain  against  a 
mesne  mortgagee,  till  both  the  mortgage  and  statute  or  judgment 
be  paid;  because  it  is  to  be  presumed  that  he  lent  his  money  upon 
the  statute  or  judgment,  as  knowing  he  had  hold  of  the  land  by  the 
mortgage,  and  in  confidence  ventured  a  farther  sum  on  a  security, 
which,  tho'  it  passed  no  present  interest  in  the  land,  yet  must  be 
admitted  to  be  a  lien  thereon.  ^A^W  0^^^^  "^^fiuf^^-it*  ^  h^^  • 


CoNABD  V.  Atlantic  Insurance  Co.,  1  Peters,  386  (1828).  ^J^  .j  ^ 
Action  of  trespass  de  bonis  asportatis  brought  in  the  Circuit  Court  /'^^^  •  ^'  ' 
of  the  United  States  for  the  District  of  Pennsylvania,  by  the  CijjuM  t^^  *^ 
Atlantic  Insurance  Company  to  recover  against  the  defendant,  K^^^JK"^^"^ 
John  Conard.  the  Marshal  of  that  district,  the  value  of  certain  teas  ^Ef ,  ^Ao^^C 
shipped  on  board  the  ships  Addison  and  Superior,  and  levied  upon  ^>w  ^^«-i-**-*' 
by  him,  upon  an  execution  in  favor  of  the  United  States  again8~y2l!^^fa^^^|y 
one  Edward  I'hompson,  as  the  property  of  the  latter,^  .  .  .  The'^^"--''y'y /^^^^ 
cargoes  had  previously  been  transferred  by  Tholnpson  to  the  Insur-y/  ^  j    ^ 

ance  Co.  by  assignment  of  the  hnia  of  Jading  to  seci^  ^^ijgPJ^y^^^i  *^S^  iiy^SM 
of  a  respondAnii({  honi^.  It  was  held  that  this  constituted  a  mort-  -<n.i^^^ ^r^  j^ 
gage.  The  defen(^g.nt  nontend^d  that  the  statutory  priority  of  the  ^t^^^^xZ-^-^xJi^ 
United  States  (Stat.  1799,  c.  128,  §  65)  extended  to  this  case.  The  iU4t^^  nuf^ 
Supreme  Court  overruled  the  claim  in  an  opinion  by  Mr.  Justice  "^  *»^*^<f  ^^  ^ 
Story,  from  which  the  following  is  taken  (440) :  ^^^!^k^^  ^  *^" 

«  Then,  again,  it  is  contended  on  behalf  of  the  United  States,  '^^f  *-   ?^^ 
that  the  priority  thus  created  by  law,  if  it  be  not  of  itself  a  lien,  is  -  ,         ^^^21^  ^ 
yet  superior  to  any  lien,  and  even  to  an  actual  mortgage,  on  the         *Z-    o^t^ 
personal  property  of  the  debtor.'*  *^^^^XcLv*v<x,   ^ 

I     It  is  admitted  that  where  any  absolute  conveyance  is  made,  the  lj  t    1^^^^ 
1  property  passes  so  as  to  defeat  the  priority ;  but  it  is  said  that  a   -    -f/". 
/  lien  has  been  decided  to  have  no  such  effect,  and  that  in  the  eye  of  ^  T^ 
j  a  Court  of  Equity  a  mortgage  is  but  a  lien  for  a  debt.l  Thelluson  «-y^a*^:'*>-  --^ 
V.  Smith,  2  Wheat.  396,  has  been  mainly  relied  on  in  support 
of  this  doctrine.    That  case  has  been  greatly  misunderstood  at  the 
bar,  and  will  require  a  particular  explanation.    But  the*  language 
of  the  learned  Judge  who  delivered  the  opinion  of  the  Court  in  that 
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case  is  eoncluflive  on  the  point  of  a  mortgage.  I  "The  United 
jStates,"  said  he,  "  are  to  be  first  satisfied ;  but  then  it  must  be  out 
lof  the  debtor^s  estate.    If,  therefore,  before  the  fight  of  preference 
[has  accrued  to  the  United  States,  the  debtor  has  made  a  bona  fide 
Iconvejance  of  his  estate  to  a  third  person,  or  has  mortgaged  the 
Isame  to  secure  a  debt;  or  if  his  property  has  been  seized  under  a 
rieri  facias,  the  property  is  divested  out  of  the  debtor  and  cannot 
Jpe  made  liable  to  the  United  States/J   The  same  doctrine  may  be 
deduced  from  the  case  of  the  United  States  v.  Fisher,  2  Cranch. 
358,  where  the  Court  declared  that  "no  bona  fide  transfer  of 
property  in  the  ordinary  course  of  business  is  overreached  by  the 
statutes,'*  and  "  that  a  mortgage  is  a  conveyance  of  property,  and 
passes  it  conditionally  to  the  mortgagee/*    If  so  plain  a  propo- 
sition required  any  authority  to  support  it,  it  is  clearly  maintained 
in  United  States  v.  Hooe,  8  Cranch,  73. 

It  is  true,  that  in  discussions  in  Courts  of  Equity,  a  mortgage  is 
sometimes  called  a  lien  for  debt.  And  so  it  certainly  is,  and  some- 
thing more ;  it  is  a  transfer  of  the  property  itself,  as  security  for 
the  debt.  This  must  be  admitted  to  be  true  at  law,  and  it  is 
equally  true  in  equity,  for  in  this  respect  equity  follows  the  law. 
It  does  not  consider  the  estate  of  the  mortgagee  as  defeated  and 
reduced  to  a  mere  lien,  but  it  treats  it  as  a  trust  estate,  and  accord- 
ing to  the  intention  of  the  parties,  as  a  qualified  estate  and  security. 
When  the  debt  is  discharged,  there  is  a  resulting  trust  for  the  mort- 
gagor. It  is,  therefore,  only  in  a  loose  and  general  sense  that  it  is 
sometimes  called  a  lien,  and  then  only  by  way  of  contrast  to  an 
estate  absolute  and  indefeasible. 


Ex  parte  Posteb,  2  Story,  131,  142  (1842).    "But  it  is  said 

^^;y^'^that  an  attachment  under  our  law  constitutes  a  lien  upon  the  prop- 

^^  erty  attached :  that  it  is  a  perfect,  fixed  and  vested  lien,  as  much  so 

as  a  lien  by  a  mortgage  upon  personal  estate ;  that  it  gives  a  vested 

^^^^^.      interest  in  the  real  estate  attached,  so  that  the  creditor  may  dispute 

^^^  rthe  validity  of  a  will  thereof,  and  that  it  is  deemed  equivalent  to  a 

/  /"y^title  by  purchase  for  a  valuable  consideration.     And  certain  author- 

^^^    ""'"^ties  are  relied  on  to  establish  and  confirm  these  positions.  .  .  • 

^2^^.  "  It  is  true,  as  asserted  at  the  bar,  that  an  attachment  upon  mesne 
^  k^ji  .J.    process  is  constantly  spoken  of  in  our  Reports  as  a  lien,  and  doubt- 
r  y^A.i^/J^^-j^  1®8S  it  is  so  in  a  very  general  sense  of  the  term,  adopted  by  way 
,, '    ^^^rr'^v-v^.^f  analogy  and  illustration,  rather  than  from  a  very  exact  resem- 
/^^  /,  jg^tc^u'^^^^^^^  which  it  bears  to  liens,  generally  recognized  as  such  at  the 
^^^..^  common  law,  or  in  equity,  or  in  maritime  jurisprudence.    But,  as 


i/f~  t«     O'i^Jaj    c*     c-pi^-'~juu    ff*^   *     i^fix.AJ^     M^fr    t^   ->-^~  t*' 
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has  been  truly  said  by  Lord  Coke,  no  simile  holds  in  everything. 
Nullum  simile  quaiuor  pedibus  currit.  fXord  Tenterden  has  said 
that  the  word  lien,  in  its  proper  sense,  in  the  law  of  England,^  im- 1  £ci^    Ct<» 
ports  that  the  party  is  in  possession  of  the  thing  that  he  claims  tor 
detain,  and  that  where  there  is  no  possession,  actual  or  constructive,  I 
there  can  be  no  lien.  J  | And  this  is  generally  true,  perhaps  univer- 
sally true  at  the  commonlaw,  independently  of  statutory  provisions,] 
or  of  special  contract.!  The  doctrine  was  explicitly  asserted  by  Mr. 
Justice  Buller  in  delivering  his  opinion  in  the  great  case  of  Lxck- 
barrow  v.  Mason,  before  the  House  of  Lords  (6  East.,  R.  21,  note; 
id,  25),  where  he  says:  *  Liens  exist  at  law  only  in  cases  where  the 
party  entitled  to  them   has  the  possession  of   the  goods,  and   if 
he  once  part  with  the  possession  after  the  lien  attaches,  the  lien  is 
gone.'  .  .  . 

"^^^In  equity,  also,  liens  exist  independent  of  possession,  either 
actual  or  constructive ;  as,  for  example,  the  lien  of  a  vendor  on  the 
land  for  the  unpaid  purchase  money.  But  it  has  been  the  long  es- 
tablished doctrine,  in  equity,  that  a  lien  is  not,  m  strictness^  either 
a  JUS  %n  re,  or  a  jus  ad  rem;  that  is,  it  is  not  a  property  in  the  thing 
Itself,  nor  does  it  constitute  a  right  of  action  for  the  thing.  It  more 
properly  constitutes  a  charge  upon  the  thing.  It  is,  therefore,  at 
mosi;,  a  simple  right  to  possess  and  retain  property  until  some  charge 
attaching  to  it  is  paid  or  discharged ;  or  a  mere  right  to  maintain  a 
suit  in  rem  to  enforce  payment  of  the  charge./  Mr.  Justice  Buller, 
speaking  of  liens  at  the  common  law,  is  equally  expressive.     He 

(says iPLiens  are  not  founded  on  property,  but  they  necessarily 
suppose  the  property  to  be  in  some  other  person,  and  not  in  him 
wn^^tB  up  the  right.    They  are  qualified  rightsTI 

*n>fow,  an  attachment  does  not  come  up  tothe  exa<^t  dftfiT^ifinn 
or  meaning  of  a  lien,  either  in  the  general  sense  of  the  common 
law^  or  in  that  of  the  maritime  law^  or  in  that  of  equity  jurispru- 
dence. Not  in  that  of  the  common  law,  because  the  creditor  is  not 
in  possession  of  the  property ;  but  it  is  in  custodia  legis,  if  personal 
property ;  if  real  property,  it  is  not  a  fixed  and  vested  charge,  but 
it  is  a  contingent,  conditional  charge,  until  the  judgment  and  levy. 
tj'ot  in  the  sense  of  the  maritime  law,  which  does  not  recognize  or 
enforce  any  claim  as  a  lien,  until  it  has  become  absolute,  fixed  "and 
vested.  JNot  in  that  of  equity  jurisprudence,  for  there  a  lien  is  not 
a  JUS  in  re  or  a  jus  ad  rem.  It  is  but  a  charge  upon  the  thing,  and 
then  only  when  it  has,  in  like  manner,  become  absolute,  fixed  and 
vested.^^    .     !     . — Per  Story,  J.    " 
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Section  II.    After-aoquibed  Tropeett. 


a  .     Perkins,^^ws  op  ENGLAND  (about  1550).  Oranis.  §  66.  Now 

^jT^""^^^  /^^T^^^®  ^^  ^^^  ^^  things  to  be  granted  or  charged :  And  as  to  that  know. 


.^Ouwjm 


r^.^  that  it  is  a  common  learning  in  the  law,  thatprman  cannot  grant  or 
i^isu^^^fev  <l9^  H^harge  that  which  he  hath  not :  And  therefore,  if  a  man  grant  a 
►>^K-.n^,  d-^y-^  rent  charge  out  of  the  Manour  of  Dale,  and  in  truth  he  hath  net 
"^^^^^^TT^^  ^  the  Manour  of  Dale,  and  after  he  purchase  the  Manour 

l^^^^^l^^^]^^  Dale,  yet  he  shall  hold  it  dischargedj  .    .    • 

^^"^"^^^^^^^  §  86.  And,  therefore,  if  the  Disseisee  of  one  acre  of  land  grant 
3^ <-<.e-<>*^LJc-.  n  ^^®  right  unto  a  stranger,  it  is  nothing  worth;  but  if  he  release 
e^>.ju  <t.*xwvirall  his  right  unto  the  Disseisor,  it  is  good,  if  it  be  by  deed.  And  if 
't  <>^i^y^jiA^  6r  he  confirm  the  estate  of  the  Disseisor,  the  confirmation  is 
f  //.^  A^'   good.     .     .     . 

^/^^Z^^^^^CA^jilmrr-.  §  90.    A  Parson  of  a  Church  may  grant  his  tythes  for  yeares, 

and  yet  they.are  not  in  him  at  the  time.    But  if  Lord  and  Tenant 
>^^  'vvv^  v>»-^  ^'  the  Lord  cannot  ^ant  the  wardship  of  the  heir  of  the  Tenant,  I 
^^'^^  '^f  wVL^La     living  the  Tenant.    But  if  a  man  grants  unto  mee  all  the  wooll  of 
^  )^  .^Ck^^v^iXu^his  sheep  for  seven  yeares,  the  grant  is  good,  &c.  ^ 
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GRANTHAM  v.  HAWLEY. 

Court  op  Common  Pleas^  1615. 

{Hobart,  132.) 

ert  Grantham  brought  an  action  of  debt  upon  an  obligation ; 
"oi  £40  against  Edward  Hawley,  the  condition  whereof  was,  that  if . 
a  certain  crop  of  com  growing  upon  a  certain  piece  of  ground,  late  , 
in  the  occupation  of  Richard  Sankee,  did  of  right  belong  to  the 
plaintiff,  then  the  defendant  should  pay  him  for  it  £20.     Now 
the  case  upon  the  pleading  and  demurrer  fell  out  thus :  That  one 
Sutton  was  seised  of  the  land,  and  30  Eliz..  in  April  made  a  leas^ 
pf  it  to  Richard  Sankee  for  21  years  by  indenture,  and  did  thereby 
covenant,  grant  to  and  with  Sankee,  his  executors  and  assigns, 
that  it  shall  be  lawful  for  him  to  take  and  carry  away  to  his  own 
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use  .such  corn  as  shoiild  be  growing  upon  the  ground  at  the  end  of  ^  _y 

/the  termT    Then  Sutton  conveyed  the  reversion  to  the  plaintiff,  and '^rlf^S:^* 
John  Sankee,  executor  to  Richard,  having  sowed  the  corn^  and  that     /  ^    /^ 

being  growing  upon  the  ground  at  the  end  of  the  term^  sold  it  to  ^-  *  f^ ^ 

the  defendant.     And  it  was  argued  by  Hutton  for  the  plaintiff,     ^^^r.    S^^j^^^ 
thai|it  was  merely  contingent  whether  there  should  be  corn  grow-i  ^^^^^^^-J- p-o^T 
ing  upon  the  ground  at  the  end  of  the  term  or  not.    Also,  *1^®|^!T2^ 
lessor  never  had  property  in  the  corn;  and,  therefore,  could  not|.^  ^cFenot.ia>^ 
give  nor  grant  itjbut  it  sounded  properly  in  covenant;  for  the  ^   R^   A^-^^cu 
right  of  the  com  standing  in  the  end  of  the  term  being  certain,  ac-  ^<L*-.^    »\  f-'^ 
crues  with  the  land  to  the  lessor,  and  it  was  said  to  be  adjudged,  -fv*^  >v-«  yJ^vjf- 
And  it  was  agreed  by  the  Court  that  if  A.  seised  of  land  sow  it  with|  ^   ^  • 
corn,  and  then  convey  it  away  to  B.  for  life,  remainder  to  C.  fo 
life,  and  then  B.  die  before  the  corn  reapt ;  now  C.  shall  have  it  an 
not  the  executors  of  B.,  though  his  estate  was  uncertain.    Note,  the 
reason  of  industry  and  charge  in  B.  fails,  yet  judgment  in  this 
case  was  given  against  the  plaiid^.  that  is,  that  the  prnpftrty  ftTid 
very  right  of  the  com,  when  it  hapned,  was  past  away,  for  it  was._ 
both  a  covenant  and  a  grant.    And,  therefore,  if  it  had  been  of] 
natural  fruits,  as  of  grass  or  hay,  which  run  merely  with  the  land,  I 
the  like  grant  would  have  carried  them  in  property  after  the  term.  | 
Now,  though  com  be  fructus  industridlis,  so  that  he  that  sows  it 
may  seem  to  have  a  kind  of  property  ipso  facto  in  it  divided  from 
the  land;  and,  therefore,  the  executor  shall  have  it,  and  not  the 
heirs;  yet pn  this  case,  all  the  colour,  that  the  plaintiff  hath  to  it,l 
is  by  the  land  which  he  claims  from  the  lessor  which  gave  the  com. 
And  though  the  lessor  had  it  not  actually  in  him,  not  certain,  yet' 
he  had  it  potentially;  for  the  land  is  the  mother  and  root  of  all 
fruits.    Therefore,  he  that  hath  it  may  grant  all  fruits  that  may 
arise  upon  it  after,  and  the  property  shall  pass  as  soon  as  the  fruits 
are  extant,  as  21  H.  £j  A  parson  may  grant  all  the  tithewool  that 
he  shall  have  in  such  a  year;  yet,  perhaps,  he  shall  have  none;  but 

a  man  cannot  grant  all  the  wool  that  shall  grow  upon  his  sheep  r ^y 

that  he  shall  buy  hereafter;  for  there  he  hath  it  neither  actually 1 

nor  potentially.  And  though  the  words  are  here  not  by  words  of 
gift  ol  tne  corn,  but  that  it  shall  be  lawful  for  him  to  take  it  to  his 
own  use,  it  is  as  good  to  transfer  the  property,  for  the  intent  and 
common  use  of  such  words,  as  a  lease  without  impeachment  of 
waste,  for  the  like  reason,  and  not  ex  vi  termini,  gives  the  trees. 
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C^-^A^'     /hOLROYD  v.  MARSHALL. 
uUvS.s    fS^/jL    A^    ^^  House  op  Lords,  1861. 


a^c^ 


(10  H.  L.  C.  191.) 


James  Taylor  carried  on  the  business  of  a  damask  manufac- 
turer at  Hayes  Mill,  Ovenden,  near  Halifax,  in  the  county  of  York. 
In  1858  he  became  embarrassed,  a  sale  of  his  effects  by  auction 
took  place,  and  the  Holroyds^  who  had  previously  employed  him  in 
the  way  of  his  business,  purchased  all  the  machinery  at  the  mill. 
The  machinery  was  not  removed,  and  it  was  agreed  that  TavTor 
should  buy  it  back  for  5000L  An  indenture,  dated  the  20th  Sep- 
tember,  1858,  was  executed,  to  which  A.  P.  and  W.  Holroyd  were 
parties  of  the  first  part,  James  Taylor  of  the  second  part,  and  Isaac 
Brunt  of  the  third  part.  This  indenture  declared  the  "  machinery, 
implements,  and  things  specified  in  the  schedule  hereunder  writ- 
ten and  fixed  in  the  said  mill,'^  to  belong  to  the  Holroyds;  that 
Taylor  had  agreed  to  purchase  the  same  for  5000/.^  but  could  not 
then  pay  the  purchase  money,  wherefore  it  was  agreed,  &c.  that 
*^  all  the  machinery,  implements,  and  things  specified  in  the  sched- 
ule (hereinaftor  designated  '  the  said  premises  ^)  ^^  were  assigned 
to  Brunt,  in  trust  for  Taylor,  until  a  certain  demand  for  payment 
should  be  made  upon  him,  and  then,  in  case  he  should -pay  to  the 
Hoiroyas  a  sum  ot  &uuO/.^  with  interest,  for  him  absolut^lv.  If 
delauix  in  payment  was  maae,  i5runt  was  to  have  power  to  sell,  and 
hold  the  moneys,  m  pursuance  of  the  trust  for  sale,  upon  trust, 
to  pay  off  the  Holroyds,  and  to  pay  the  surplus,  if  any,  to  Taylor. 
The  indenture,  in  addition  to  a  clause  binding  Taylor,  during  the 
continuance  of  the  trust,  to  insure  to  the  extent  of  5000Z.  contained 
the  following  covenant  :f^^  That  all  machinery,  implements,  and 
things  which,  during  the  continuance  of  tins  security,  shall  be 
fixed  or  placed  in  or  about  the  said  mill,  buildings,  and  appur^ 
tenances^m  addition  to  or  substitution  for  the  said  premisesTor 
any  part  thereof,  shall,  during  such  continuance  as  aforesaid,  be 
subject  to  the  trusts,  powers,  provisoes,  and  declarations  hereinbe- 
fore declared  and  expressed  concerning  the  said  premises;  and  that 
the  said  James  Taylor,  his  executors,  &c.  will  at  all  times,  during 
such  continuance  as  aforesaid,  at  the  request,  &c.  of  the  said  Hol- 
royds, their  executors,  &c.  do  all  necessary  acts  for  assuring  such 
added  or  substituted  machinery,  implements,  and  things,  so  that 
the  same  may  become  vested  accordingly.^  The  deed  was,  four 
days  afterwards,  duly  registered,  as  a  bill  of  sale,  under  the  17  & 
18  Vict.  c.  36.    Taylor,  who  remained  in  possession,  sold  and  ex- 
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changed  some  of  the  old  machinery,  and  introduced  some  new 
machinery,  of  winch  lie  rendered  an  account  to  the  Holrovds  before 
April,  1860  -JEut  no  conveyance  was  made  of  this  new  machinery 
to  them,  nor  was  any  act  done  by  them^  or  on  their  behalf,  to  con- 
stitute a  formal  taking  of  possession  of  the  added  machinery./  On 
the  2d  April,  1860,  the  Holroyds  served  Taylor  with  a  demand  for 
payment  of  the  5000Z.  and  interest,  and  no  payment  being  made, 
they,  on  the  30th  Aprils  took  possession  of  the  machinery,  and 
advertised  it  for  sale  by  auction  on  the  21st  May  following. 

On  the  13th  Apri^^  iftfiO^  "Pmil  Prpllpr  pypf!  nut  a  writ  of  scire 
facias  against  Tavlor  for  the  sum  of  1551.  18s.  4d.,  damages  and 
costs,  which  was  executed  on  the  following  day  by  James  Davis, 
an  oflBcer  of  Mr.  Garth  Marshall,  then  high  sheriff  of  York.  On 
the  10th  May,  1860,  a  similar  writ,  for  138i.  3s.  3d.,  was  executed 
by  Davis,  and  on  the  25th  May,  1860,  the  property  was  sold  by  the 
sheriff.  Notice  was  given  to  the  sheriff  of  the  bill  of  sale  executed 
in  favour  of  the  Holroyds.  The  only  part  of  the  machinery  claimeST 
by  the  execution  creditors  consisted  oi  those  things  which  had  been 
purchased  by  Tavlor  since  the  date  of  tke  bill  of  sale.  The  sheriff 
insisted  on  'taking  under  the  writa  these  added  articles,  and  the 
iiolroyds,  on  the  30th  May,  1860,  tiled  their  bill  against  the~ 
sheriii,  and  the  other  necessary  parties,  praying  for  an  assessment  of  ^ 

amages  and  general  relief.  The  cause  was  heard  before  Vice-Chan- 
cellor ^Stuart,  who,  on  27th  July,  1860,  made  an  order,  declaring 
that  the  whole  machinery  in  the  mill,  including  the  added  and  sub- 
stituted articles,  at  the  time  of  the  execution,  vested  in  the  plain- 
tiffs by  virtue  of  the  bill  of  sale.  On  appeal,  before  Lord  Chan^ 
cellor  (j^mpbell.  on  the  22d  December,  1860,  the  Vice-Chancellor's 
order  was  reversed.    This  present  appeal  was  then  brought,  ^ 

Mr.  Malins  and  Mr.  0.  V.  Yool  for  the  appellants.         {f^LjuaMimt^Xf^^'' 
Mr.  Amphlett  and  Mr.  Hobhouse  for  the  respondents,     {fi/i^  i/C'V*  cl^dJ  /n^ 
The  Lord  Chancellor  (Lord  Westbury),  after  stattng  the  -*    C       yi 
facts  of  the  case,  said :  My  Lords,  the  question  is,  whether  as  to  the  '4^//l 

machinery  added  and  substituted  since  the  date  of  the  mortgage  ff"^^  r^j 
the  title  of  the  mortgagees,  or  that  of  the  judgment  creditor,  ought  AJu/  H  .Cw* 
to  prevail.  It  is  admitted  that  the  judgment  creditor  has  no  title 
as  to  the  machinery  originally  comprised  in  the  bill  of  sale ;  but  it  is  ^its^, 
contended  that  the  mortgagees  had  no  specific  estate  or  interest  in  rr^  j  »  # 
the  future  machinery.  flT  is  also  admitted  that  if  the  mortgagees  I  ^  •  ^™»  f^  * 
had  an  equitable  estate  in  the  added  machinery,  the  same  could  (  S^^u^jiiC"  {H^ 
not  be  taken  in  execution  by  the  judgment  creditor.  ^  Qjmsju}  ^fjL  ^ 

The  question  may  be  easily  decided  by  the  application  of  a  few   ^  / '        3^ 
elementary  principles  long  settled  in  Courts  of  equity.    In  equity    7/    *  ^ ^ 
it  is  not  necessary  for  the  alienation  of  property  that  there  should    ^■•^    /tjL 
be  a  formal  deed  of  cenveyance.    A  contract  for  valuable  consid-  A^*^»  r^^ 
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eration^  by  which  it  is  agreed  to  make  a  present  transfer  of  prop- 
erty, passes  at  once  the  beneficial  interest,  provided  the  contract  is 
one  of  which  a  Court  of  equity  wiil  decree  specific  performance. 
In  the  language  of  Lord  Hardwicke,  the  vendor  becomes  a  trustee 
for  the  vendee;  subject,  of  course,  to  the  contract  being  one  to  be 
specifically  performed.  And  this  is  true,  not  only  of  contracts  re- 
lating to  real  estate,  but  also  of  contracts  relating  to  personal  prop- 
erty, provided  that  the  latter  are  such  as  a  Court  of  equity  would 
direct  to  be  specifically  performed. 

A  contract  for  the  sale  of  goods,  as,  for  example,  of  five  hundred 
chests  of  tea,  is  not  a  contract  which  would  be  specifically  per- 
formed, because  it  does  not  relate  to  any  chests  of  tea  in  particu- 
lar; but  &  contract  to  sell  five  hundred  chests  of  the  particular 
kind  of  tea  which  is  now  in  my  warehouse  in  Gloucester,  is  a  con- 
tract relating  to  specific  property,  and  which  would  be  specifically 
performed.  The  buyer  may  maintain  a  suit  in  equity  for  the 
delivery  of  a  specific  chattel  when  it  is  the  subject  of  a  contract, 
and  for  an  injunction  (if  necessary)  to  restrain  the  seller  from 
delivering  it  to  any  other  person!] 

The  effect  in  equity  of  a  mere  contract  as  amoimting  to  an  aliena- 
tion, may  be  illustrated  by  the  law  relating  to  the  revocation  of 
wills.  If  the  owner  of  an  estate  devises  it  by  will,  and  afterwards 
contracts  to  sell  it  to  a  purchaser,  but  dies  before  the  contract  is 
performed,  the  will  is  revoked  as  to  the  beneficial  or  equitable  in- 
terest in  the  estate,  for  the  contract  converted  the  testator  into  a 
trustee  for  the  purchaser;  and,  in  like  manner,  if  the  purchaser 
dies  intestate  before  performance  of  the  contract,  the  equitable  es- 
tate descends  to  his  heir  at  law,  who  may  require  the  personal  rep- 
resentative to  pay  the  purchase  money.  But  all  this  depends  on 
the  contract  being  such  as  a  Court  of  equity  would  decree  to  be 
specifically  performed. 

There  can  be  no  doubt,  therefore,  that  if  the  mortgage  deed  in 
the  present  case  had  contained  nothing  but  the  contract  which  is 
involved  in  the  aforesaid  covenant  of  Taylor,  the  mortgagor,  such 
contract  would  have  amounted  to  a  valid  assignment  in  equity  of 
the  whole  of  the  machinery  and  chattels  in  question,  supposing 
such  machinery  and  eflFects  to  have  been  in  existence  and  upon  the 
mill  at  the  time  of  the  execution  of  the  deed. 

But  it  is  alleged  that  this  is  not  the  effect  of  the  contract,  because 
it  relates  to  machinery  not  existing  at  the  time,  but  to  be  acquired 
and  fixed  and  placed  in  the  mill  at  a  future  time.  It  is  quite  true 
that  a  deed  which  professes  to  convey  property  which  is  not  in  ex- 
istence at  the  time  is  as  a  conveyance  void  at  law,  simply  because 
there  is  nothing  to  convey.  So  in  equity  a  contract  which  engages  to 
transfer  property,  which  is  not  in  existence,  cannot  operate  as  an 
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immediate  alienation  merely  because  there  is  nothing  to  trans- 1 
fer.^ 

But  if  a  vendor  or  mortgagor  agrees  to  sell  or  mortgage  prop- 
erty, real  or  personal,  of  which  he  is  not  possessed  at  the  time, 
and  he  receives  the  consideration  for  the  contract,  and  afterwards 
becomes  possessed  of  property  answering  the  description  in  the 
contract,  there  is  no  doubt  that  a  Court  of  equity  would  compel 
him  to  perform  the  contract,  and  that  the  contract  would,  in  equity,  I 
transfer  the  beneficial  interest  to  the  mortgagee  or  purchaser  im- 1 
mediately  on  the  property  being  acquired.  This,  of  course,  as- 
sumes that  the  supposed  contract  is  one  of  that  class  of  which  a 
Court  of  equity  would  decree  the  specific  performance.  If  it  be 
so,  then  immediately  on  the  acquisition  of  the  property  described 
the  vendor  or  mortgagor  would  hold  it  in  trust  for  the  purchaser 
or  mortgagee,  according  to  the  terms  of  the  contract.  For  if  a 
contract  be  in  other  respects  good  and  fit  to  be  performed,  and  the 
consideration  has  been  received,  incapacity  to  perform  it  at  the 
time  of  its  execution  will  be  no  answer  when  the  means  of  doing! 
so  are  afterwards  obtained.  | 

Apply  these  familiar  prmciples  to  the  present  case;  it  follows 
that  inmiediately  on  the  new  machinery  and  effects  being  fixed  or 
placed  in  the  mill,  they  became  subject  to  the  operation  of  the 
contract,  and  passed  in  equity  to  the  mortgagees,  to  whom  Taylor 
was  bound  to  make  a  legal  conveyance,  and  for  whom  he,  in  the 
mean  time,  was  a  trustee  of  the  property  in  question. 

There  is  another  criterion  to  prove  that  the  mortgagee  acquired 
an  estate  or  interest  in  the  added  machinery  as  soon  as  it  was 
brought  into  the  mill,  rlf  afterwards  the  mortgagor  had  attemptedj 
to  remove  any  part  of  such  machinery,  except  for  the  purpose  of 
substitution,  the  mortgagee  would  have  been  entitled  to  an  injunc- 
tion to  restrain  such  removal,  and  that  because  of  his  estate  in  the 
specific  property^  The  result  is,  that  the  title  of  the  appellants  is 
to  be  preferred  to  that  of  the  judgment  creditor. 

Some  use  was  made  at  the  bar  and  in  the  Court  below  of  the 
language  attributed  to  Mr.  Baron  Parke  in  the  case  of  Mogg  v. 
Baker,  3  M.  &  W.  198.  That  learned  Judge  appears  to  have  given, 
not  his  own  opinion,  but  what  he  understood  would  have  been  the 
decision  of  a  Court  of  equity  upon  the  case.  He  is  represented  as 
speaking  upon  the  authority  of  one  of  the  Judges  of  the  Court  of 
Chancery.  Any  communication  so  made  was  of  course  extra-judicial, 
and  there  is  much  danger  in  making  communications  of  such  a  na- 
ture the  ground  of  judicial  decision ;  but  I  entirely  concur  in  what 
appears  to  have  been  the  principle  intended  to  be  stated;  for  Mr. 
Baron  Parke,  speaking  of  the  agreement  in  the  case,  says,  "It 
would  cover  no  specific  furniture,  and  would  confer  no  right  in 
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equity,"  I  have  already  explained,  that  a  contract  relating  to 
goods,  but  not  to  any  specific  goods,  would  not  be  the  subject  of  a 
decree  for  specific  performance,  and  that  a  contract  that  could  not 
be  specifically  performed  would  not  avail  to  transfer  any  estate  or 
interest. 

If,  therefore,  the  contract  in  Mogg  v.  Baker  related  to  no  specific 
furniture,  it  is  true  that  it  would  not,  at  the  time  of  its  execution, 
confer  any  right  in  equity ;  but  it  is  equally  true  that  it  would  at- 
tach on  furniture  answering  the  contract  when  acquired,  provided 
the  contract  remained  in  force  at  the  time  of  such  acquisition. 

Whether  a  correct  construction  was  put  upon  the  agreement  in 
Mogg  V.  Baker  is  a  different  question,  and  which  it  is  needless  to 
consider,  as  I  am  only  desirous  of  showing  that  the  proposition 
stated  by  the  learned  Judge  is  quite  consistent  with  the  principles 
on  which  this  case  ought  to  be  decided. 

I  therefore  advise  your  Lordships  to  reverse  the  order  of  Lord 
Chancellor  Campbell,  and  direct  the  petition  of  rehearing  pre- 
sented to  him  to  be  dismissed,  with  costs. 
Cti^  ^ouu)  X  ^,      Lord  Chelmsford.    My  Lords,  this  case,  which  has  become  of 
jL^  /  '4^^  great  importance,  has  been  twice  fully  and  ably  argued,  there  hav- 
L^x    ^         ing  been  a  difference  of  opinion  amongst  your  Lordships  upon  the 
tW****   Jrf'      first  argument,  which  made  it  desirable  that  a  second  should  take 
"Tc^.   Cmcw   place.     Upon  the  original  argument  I  thought  that  the  decree  of 
KMlf  ^  «kJbvmy  late  noble  and  learned  friend.  Lord  Campbell,  could  not  be 
Cbf^  ^^Sjt  iiiftiiitained;  but  I  came  to  this  conclusion  with  all  the  deference 
^  M  0  J  Ct  ^^6  to  his  great  legal  experience,  and  with  the  more  doubt  as  to 
^P'        i        *  the  soundness  of  my  views,  upon  finding  not  only  that  he  adhered 
rfl^    v^     ^^  ^^  opinion  on  hearing  the  question  argued  in  this  House,  but 
CviJuAry^^    that  he  was  supported  in  it  by  my  noble  and  learned  friend  Lord 
k.c^  uTtiCM  Wensleydale,  for  whose  judgment  (it  is  unnecessary  to  say)  I  en- 
(^  u^fafi'      tertain  the  most  sincere  respect.    Aware  that  I  was  opposed  to 
i^i/Mm    ic         ^^^  eminent  authorities,  I  listened  to  the  second  argument  with 
J  J      the  most  earnest  and  anxious  attention;  but  nothing  which  I 
^^^"^^  ^  •     heard  in  the  course  of  it  tended  to  shake  the  opinion  which  I  had 

originally  formed.  I  should,  therefore,  have  been  compelled  to 
state  this  opinion  under  such  discouraging  circumstances,  if  I  had 
not  happily  been  fortified  by  the  concurrence  of  the  noble  and 
learned  Lord  upon  the  Woolsack,  before  whom  the  last  argument 
took  place.  His  great  learning  and  long  experience  in  Courts  of 
equity  justify  me  now  in  expressing  myself  with  some  confidence 
in  a  case  in  which  his  views  coincide  with  mine,  and  which  is  to  be 
decided  upon  equitable  grounds  and  principles. 

In  considering  the  question,  I  propose  to  advert  to  the  various 
points  which  were  touched  upon  in  the  course  of  both  the  argu- 
ments, although  upon  the  last  occasion  many  were  omitted  which 
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were  raised  upon  the  first.  The  question  in  the  ease  is,  whether 
the  appellants,  who  have  an  equitable  title  as  mortgagees  of  certain 
machinery  fixed  and  placed  in  a  mill,  of  which  the  mortgagor, 
James  Taylor,  was  tenant,  are  entitled  to  the  property  which  was 
seized  by  the  sheriff,  under  two  writs  of  execution  issued  against 
the  mortgagor,  in  priority  to  those  executions,  or  either  of  them  ? 

The  title  of  the  appellants  depends  upon  a  deed  dated  the  20th 
September,  1858.  [His  Lordship  here  stated  the  bill  of  sale  and 
the  other  facts  of  the  case — see  ante.]  The  machinery  sold  by  the 
sheriff  was  more  than  sufficient  to  satisfy  the  first  execution,  and 
the  appellants  claiming  a  preference  over  both  executions,  contend 
that  the  possession  taken  by  them  on  the  30th  April  entitled  them, 
at  all  events,  to  priority  over  the  second  execution  of  the  11th 
May.  The  great  question,  however,  is,  whether  they  are  entitled 
to  a  preference  over  the  first  execution  by  the  mere  effect  of  their 
deed  ?  or  whether  it  was  necessary  that  some  act  should  have  been 
done  after  the  new  machinery  was  fixed  or  placed  in  the  mill,  in 
order  to  complete  the  title  of  the  appellants  ? 

It  was  admitted  that  the  right  of  the  judgment  creditor,  who 
has  no  specific  lien,  but  only  a  general  security  over  his  debtor^s 
property,  must  be  subject  to  all  the  equities  which  attach  upon 
whatever  property  is  taken  imder  his  execution.  But  it  was  said 
(and  truly  said)  that  those  equities  must  be  complete,  and  not  in- 
choate or  imperfect,  or,  in  other  words,  that  they  must  be  actual 
equitable  estates,  and  not  mere  executory  rights. 

What,  then,  was  the  nature  of  the  title  which  the  mortgagees 
obtained  under  their  mortgage  deedpQf  the  question  had  to  be 
decided  at  law,  there  would  be  no  difficulty.  At  law  an  assign- 
ment of  a  thing  which  has  no  existence,  actual  or  potential,  at  the 
time  of  the  execution  of  the  deed,  is  altogether  void  {Robinson  v. 
Macdonnell,  5  Maule  &  S.  228).  But  where  future  property  is 
assigned,  and  after  it  comes  into  existence,  possession  is  either  de- 
livered by  the  assignor,  or  is  allowed  by  him  to  be  taken  by  the 
assignee,  in  either  case  there  would  be  the  novtis  actus  interveniens 
of  the  maxim  of  Lord  Bacon,  upon  which  Lord  Campbell  rested  his 
decree,^  and  the  property  would  pass.^ 

It  seemed  to  be  supposed  upon  the  first  argument  that  an  assign- 
ment of  this  kind  would  not_be^void  in  law  if  the  deed  contaiDe"a 
a  license  or  power  to  seize  the  lifter-acquired  property.  But  this 
circumstance  would  make  no  difference  in  the  case.  The  mere  as- 
signment is  itself  a  sufficient  declaratio  prcecedens  in  the  words 
of  the  maxim;  and  although  Chief  Justice  Tindal,  in  the  case  of 
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Lunn  V.  Thornton,  said,  "It  is  not  a  question  whether  a  deed 
might  not  have  been  so  framed  as  to  give  the  defendant  a  power  of 
seizing  the  future  personal  goods/^  he  must  have  meant,  that 
under  such  a  power  the  assignee  might  have  taken  possession,  and 
so  have  done  the  act  which  was  necessary  to  perfect  his  title  at 
law.  This  will  clearly  appear  from  the  case  of  Congreve  v.  Evetts, 
10  Exch.  298,  in  which  there  was  an  assignment  of  growing  crops 
and  effects  as  a  security  for  money  lent,  with  a  power  for  the 
assignee  to  seize  and  take  possession  of  the  crops  and  effects  bar- 
gained and  sold,  and  of  all  such  crops  and  effects  as  might  be  sub- 
stituted for  them ;  and  Baron  Parke  said,  *'  If  the  authority  given 
by  the  debtor  by  the  bill  of  sale  had  not  been  executed,  it  would  have 
been  of  no  avail  against  the  execution.  It  gave  no  legal  title,  nor 
even  equitable  title,  to  any  specific  goods;  but  when  executed  not 
fully  or  entirely,  but  only  to  the  extent  of  taking  possession  of  the 
growing  crops,  it  is  the  same  in  our  judgment  as  if  the  debtor  him- 
self had  put  the  plaintiff  in  actual  possession  of  those  crops.*'  And 
in  Hope  v.  Hayley,  5  Ellis  &  B.  830,  845  (a  case  much  relied  upon 
by  the  Vice-Chancellor),  where  there  was  an  agreement  to  transfer 
goods,  to  be  afterwards  acquired  and  substituted,  with  a  power  to 
take  possession  of  all  original  and  substituted  goods.  Lord  Camp- 
bell, Chief  Justice,  said,  "  The  intention  of  the  contracting  parties 
was,  that  the  present  and  future  property  should  pass  by  the  deed. 
That  could  not  be  carried  into  effect  by  a  mere  transfer;  but  the 
deed  contained  a  license  to  the  grantee  to  enter  upon  the  property, 
and  that  license,  when  acted  upon,  took  effect  independently  of  the 
transfer.'* 

I  have  thought  it  right  to  dwell  a  little  upon  these  cases,  both 
on  account  of  some  expressions  which  were  used  in  argument  re- 
specting them,  and  also  because  in  determining  the  present  ques- 
tion it  is  useful  to  ascertain  the  precise  limits  of  the  doctrine  as  to 
the  assignment  of  future  property  at  law.  The  decree  appealed 
against  proceeds  upon  the  ground,  not  indeed  that  an  assignment 
of  future  property,  without  possession  taken  of  it,  would  be  void  in 
equity  (as  the  cases  to  which  I  have  referred  show  that  it  would  be 
at  law),  but  that  the  equitable  right  is  incomplete  and  imperfect 
unless  there  is  subsequent  possession,  or  some  act  equivalent  to  it  to 
perfect  the  title. 

In  considering  the  case,  it  will  be  imnecessary  to  examine  the 
authorities  cited  in  argument,  to  show  that  if  there  is  an  agree- 
ment to  transfer  or  to  charge  future  acquired  property,  the  prop- 
erty passes,  or  becomes  liable  to  the  charge  in  equity,  where  the 
question  has  arisen  between  the  parties  to  the  agreement  them- 
selves. In  order  to  determine  whether  the  equity  which  is  created 
under  agreements  of  this  kind  is  a  personal  equity  to  be  enforced 
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by  suit,  or  to  be  made  available  by  some  act  to  be  done  between 
the  parties,  or  is  in  the  nature  of  a  trust  attaching  upon  and 
binding  the  property  at  the  instant  of  its  coming  into  existence, 
we  must  look  to  cases  where  the  rights  of  the  third  persons  in- 
tervene. 

The  respondents,  in  support  of  the  decree,  relied  strongly  on 
what  was  laid  down  by  Baron  Parke  in  Mogg  v.  Baker,  3  M.  &  W. 
195,  198,  as  the  rule  in  equity  which  he  stated  he  had  derived  from 
a  very  high  authority,  "  that  if  the  agreement  was  to  mortgage  cer- 
tain specific  furniture,  of  which  the  corpus  was  ascertained,  that 
would  constitute  an  equitable  title  in  the  defendant,  so  as  to  pre- 
vent it  passing  to  the  assignees  of  the  insolvent,  and  then  the  assign- 
ment would  make  that  equitable  title  a  legal  one ;  but  if  it  was  only 
an  agreement  to  mortgage  furniture  to  be  subsequently  acquired, 
or  *'  (the  word  "  or  "  is  omitted  in  the  report)  "  to  give  a  bill  of  sale 
at  a  future  day  of  the  f uri\iture  and  other  goods  of  the  insolvent, 
then  it  would  cover  no  specific  furniture,  and  would  confer  no  right 
in  equity/'  ijhe  meaning  of  these  latter  words  must  be  that  there 
would  be  no  complete  equitable  transfer  of  the  property,  because 
there,  can  be  no  doubt  that  the  agreement  stated  would  create  a 


right  in  equity  upon  which  the  party  entitled  might  file  a  bill  for 
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This  point  is  so  clear  that  it  is  almost  imnecessary  to  refer  to 
the  observations  of  Lord  Eldon,  in  the  case  of  the  ship  Warre,  8 
Price,  269,  n.,  in  support  of  it.  £Tt  must  also  be  observed,  that  the 
proposition  in  Mogg  v.  Baker  hardly  reaches  the  present  question, 
because  it  is  not  stated  as  a  case  of  an  actual  transfer  of  future 
property,  but  as  an  agreement  to  mortgage,  or  to  give  a  bill  of  sale 
at  a  future  day.  The  only  equity  which  could  belong  to  a  party 
under  such  an  agreement  would  be  to  have  a  mortgage  or  a  bill  of 
sale  of  the  future  property  executed  to  him.  It  does  not  meet  a  case 
like  the  present,  where  it  is  expressly  provided  that  all  additional  or 
substituted  machinery  shall  be  subject  to  the  same  trusts  as  are  de- 
clared of  the  existing  machineiyl  tjcujjt  •    (ff^^ 

Under  a  covenant  of  this  aSscription  to  hold  that  that  trust  '>k*-«^  fl^*-*^ 
attaches  upon  the  new  machinery  as  soon  as  it  is  placed  in  the  Ka/cil  ki^i^ 
mill,  is  to  give  an  effect  to  the  deed  in  perfect  conformity  with  the  kju/k*  ^^j^*-"^'*-^ 
intention  of  the  parties,  and  as,  by  the  terms  of  the  deed,  Taylor  ^  k^^ji  ^^ 
was  to  remain  in  possession,  the  act  of  placing  the  machinery  in  ^^^^^  "ftfcf 
the  mill  would  appear  to  be  an  act  binding  his  conscience  to  the  l^  ^aaa-^  ^luif 
agreed  trust  on  behalf  of  the  appellants,  and  nothing  more  would  ^  a^  hcau^ 
appear  to  be  requisite,  unless  by  the  established  doctrine  of  a  Court      .  vcC^a2^ 

of  equity  some  further  act  was  indispensable  to  complete  their    ^^  ^  ^ /. 
equitable  title.  ]^?ww-— 

The  judgment  of  Lord  Campbell  resting,  as  he   states,   upon    'i'f  'MSCuV 
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Lord  Bacon^s  maxim,  determines  that  some  subsequent  act  is  neces- 
sa^  to  enable  "the  equitable  interest  to  prevail  against  a  legal 
interest  subsequently  bona  fide  acquired."  It  is  agreed  that  this 
maxim  relates  only  to  the  acquisition  of  a  legal  title  to  future  prop- 
erty. It  can  be  extended  to  equitable  rights  and  interests  (if  at 
all)  merely  by  analogy;  but  in  thus  proposing  to  enlarge  the  sphere 
of  the  rule,  it  appears  to  me  that  sufficient  attention  has  not  been 
paid  to  the  different  effect  and  operation  of  agreements  relating  to 
future  property  at  law  and  in  equity.  At  law  property,  non-exist- 
ing, but  to  be  acquired  at  a  future  time^  is  not  assigpable ;  in  equity 
it  is  so.  At  law  (as  we  have  seen),  although  a  power  is  given  in 
the  deed  of  assignment  to  take  possession  of  after-acquired  prop- 
erty, no  interest  is  transferred,  even  as  between  the  parties  them- 
selves, unless  possession  is  actually  taken;  in  equity  it  is  not 
disputed  that  the  moment  the  property  comes  into  existence  the 
agreement  operates  upon  it. 

No  case  has  been  mentioned  in  which  it  has  been  held  that  upon 
an  agreement  of  this  kind  the  beneficial  interest  does  not  pass  in 
equity  to  a  mortgagee  or  purchaser  immediately  upon  the  acquisi- 
tion of  the  property,  except  that  of  Langton  v.  Horton,  1  Hare,  649, 
which  was  relied  upon  by  the  respondents  as  a  conclusive  authority 
in  their  favor.  I  need  not  say  that  I  examine  every  judgment  of 
that  able  and  careful  Judge,Vice-ChancellorWigram,  with  the  def- 
erence due  to  such  a  highly  respected  authority.  Langton  v.  Hor- 
ton  was  the  case  of  a  ship,  her  tackle  and  appurtenances,  and  all  oil, 
head  matter,  and  other  cargo  which  might  be  caught  and  brought 
home.  The  Vice-Chancellor  decided,  in  the  first  place,  that  as 
against  the  assignor  there  was  a  valid  assignment  in  equity  of  the 
future  cargo.  But  the  question  arising  between  the  mortgagees  and 
a  judgment  creditor,  who  had  afterwards  sued  out  a  writ  of  fi.  fa,, 
his  Honor,  assuming  that  the  equitable  title  which  was  good  against 
the  assignor  would  not,  under  the  circumstances  of  the  case,  be  avail- 
able against  the  judgment  creditor,  proceeded  to  consider  whether 
enough  had  been  done  to  perfect  the  title  of  the  mortgagees,  and 
ultimately  decided  in  their  favour  upon  the  acts  done  by  them  to 
obtain  possession  of  the  cargo. 

It  was  said  upon  the  first  argument  of  this  case  by  the  counsel 
for  the  appellants  that  the  judgment  of  the  Vice-Chancellor  was, 
upon  this  occasion,  fettered  by  his  deference  to  the  opinion  appar- 
ently entertained  and  expressed  by  Lord  Cottenham  in  the  case  of 
Whitworih  v.  Oaugain,  1  Phill.  728. 

'['i'he  noble  and  learned  Lord  then  discusses  the  case  of  Whit- 
worth  V.  Oaugain,  and  concludes  as  follows :] 

Whatever  doubts,  therefore,  may  have  been  formerly  entertained 
upon  the  subject,  the  right  of  priority  of  an  equitable  mortgagee 
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over  a  judgment  creditor,  though  without  notice,  may  now  be  con- 
sidered to  be  firmly  established :  and,  according  to  the  opinion  of 
Lord  St.  Leonards,  "  any  agreement  binding  property  for  valuable 
consideration'^  will  confer  a  similar  right. 

It  does  not  appear  from  this  review  of  the  case  of  Whitworth  v. 
Oaugain,  that  it  could  have  had  any  influence  over  the  question  in 
Langton  v.  Horton,  as  to  the  imperfection  of  the  mortgagee's  title, 
unless  something  had  been  done  to  perfect  it.  The  point  does  not 
appear  to  have  been  at  all  noticed  by  Lord  Cottenham,  his  observa- 
tions having  been  confined  to  the  competition  between  the  equitable 
title  of  the  mortgagee  and  the  legal  title  of  the  judgment  creditors. 
Langton  v.  Horton  must  therefore  be  accepted  as  an  authority  that 
there  may  be  cases  in  which  an  equitable  mortgagee's  title  may  be 
incomplete  against  a  subsequent  judgment  creditor.  In  that  case 
the  delivery  of  possession  of  the  cargo  on  board  the  vessel  was,  as 
the  Vice-Chancellor  said,  "impossible,  as  the  vessel  was  at  sea. 
The  parties  could  do  nothing  more  in  this  country  with  reference 
to  it  than  execute  an  instrument  purporting  to  assign  such  interest 
as  Birnie  (the  mortgagor)  had,  send  a  notice  of  the  assignment 
to  the  master  of  the  ship,  and  await  the  arrival  of  the  ship  and 
cargo.  This  was  the  course  taken ;  and  on  the  arrival  of  the  ship 
at  the  port  of  London,  the  plaintiffs  immediately  demanded  pos- 
session.'' The  cargo  was,  in  point  of  fact,  in  possession  of  the 
captain,  as  the  agent  for  the  owner,  the  mortgagor.  It  woidd  have 
been  rather  a  strange  effect  to  give  to  the  assignment  of  the  future 
cargo,  to  hold  that  when  it  came  into  existence  a  trust  attached 
upon  it  for  the  benefit  'of  the  mortgagee,  that  thereupon  the  cap- 
tain became  his  agent,  and  that  the  mortgagee  thereby  acquired 
a  perfect  equitable  right  to  the  property,  which  was  valid  against 
all  subsequent  legal  claimants.  Langton  v.  Horton  may  have  been 
rightly  decided  as  to  the  necessity  for  the  completion  of  the  mort- 
gagee's title  under  the  circumstances  which  there  existed,  and  yet  it 
will  be  no  authority  for  saying  that  in  every  case  of  an  equitable 
mortgage  of  future  property  something  beyond  the  execution  of 
the  deed  and  the  coming  into  existence  of  the  property  will  be 
necessary. 

It  certainly  appears  to  be  putting  toe  great  a  stress  upon  this 
case,  to  urge  it  as  an  authority  that  an  equitable  title  would  have 
been  defective  if  certain  circumstances  had  not  existed,  when  the 
existence  of  those  circumstances  was  established  in  proof  and  made 
the  ground  of  the  decision. 

But  if  it  should  still  be  thought  that  the  deed,  together  with  the 
act  of  bringing  the  machinery  on  the  premises,  were  not  sufficient 
to  complete  the  mortgagee's  title,  it  may  be  asked  what  more 
could  have  been  done  for  this  purpose.     The  trustee  could  not 
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take  possession  of  the  new  machinery,  for  that  would  have  been 
contrary  to  the  provisions  of  the  deed  under  which  Taylor  was  to 
remain  in  possession  until  default  in  payment  of  the  mortgage 
money  after  a  demand  in  writing,  or  until  interest  should  have  be- 
come in  arrear  for  three  months;  and  in  either  of  these  events  a 
power  of  sale  of  the  machinery  might  be  exercised.  And  if  the 
intervenient  act  to  perfect  the  title  in  trust  be  one  proceeding  from 
the  mortgagor,  what  stronger  one  could  be  done  by  him  than  the 
fixing  and  placing  the  new  machinery  in  the  mill,  by  which  it  be- 
came, to  his  knowledge,  immediately  subject  to  the  operation  of 
the  deed  ? 

I  asked  Mr.  Amphlett,  upon  the  second  argument,  what  novus 
acttis  he  contended  to  be  necessary,  and  he  replied  "  a  new  deed.'* 
But  this  would  be  inconsistent  with  the  terms  of  the  original  deed, 
which  embraces  the  substituted  machinery,  and  which  certainly 
was  operative  upon  the  future  property  as  between  the  parties  them- 
selves. And  it  seems  to  be  neither  a  convenient  nor  a  reasonable 
view  of  the  rights  acquired  under  the  deed,  to  hold  that  for  any 
separate  article  brought  upon  the  mill  a  new  deed  was  necessary, 
not  to  transfer  it  to  the  mortgagee,  but  to  protect  it  against  the 
legal  claims  of  third  persons. 

But  if  something  was  still  requisite  to  be  done,  and  that  by  the 
mortgagor,  I  cannot  help  thinking  that  the  account  delivered  by 
Taylor  to  the  mortgagees  of  the  old  machinery  sold,  and  of  the  new 
machinery  which  was  added  and  substituted,  was  a  sufficient  novtis 
actus  interveniens,  amounting  to  a  declaration  that  Taylor  held 
the  new  machinery  upon  the  trusts  of  the  deed. 

Lord  Wensleydalb.  My  noble  and  learned  friend  will  forgive 
me,  but  that  was  not  mentioned  in  the  bill. 

Lord  Chelmsford.  My  noble  and  learned  friend  is  quite  cor- 
rect in  that;  it  must  be  taken  that  that  was  not  mentioned  in  the 
bill,  and  that  was  the  answer  given  when  I  urged,  in  the  course  of 
the  argument,  that  that  account  must  be  taken  to  be  a  sufficient 
actus.  But  still  I  am  stating  what  my  views  are  of  the  whole  of  the 
case.  I  think  that  the  account  delivered  by  Taylor  to  the  mort- 
gagees of  the  whole  machinery  which  was  added  and  substituted, 
was  a  sufficient  novus  actus  interveniens,  amounting  to  a  declaration 
that  Taylor  held  the  new  machinery  upon  the  trusts  of  the  deed, 
the  only  act  which  could  be  done  by  him  in  conformity  with  it; 
and  it  is  difficult  to  understand  for  what  other  reason  such  an  ac- 
count should  have  been  rendered.  As  between  themselves,  it  is  quite 
clear  that  a  new  deed  of  the  added  and  substituted  machinery 
was  unnecessary;  no  possession  could  be  delivered  of  it,  because 
it  would  have  been  inconsistent  with  the  agreement  of  the  parties ; 
and  anything,  therefore,  beyond  this  recognition  of  the   mort- 
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gagee's  right  appears  to  be  excluded  by  the  nature  of  the  transac- 
tion. 

I  will  add  a  very  few  words  on  the  subject  of  the  notice  of  the 
claim  of  the  mortgagees  to  the  judgment  creditor.  I  think  that 
the  equitable  title  would  prevail  even  if  the  judgment  creditor  had 
no  notice  of  it,  according  to  the  authorities  which  have  been  al- 
ready observed  upon,  it  is  true  that  Lord  Cottenham,  in  the  case 
of  Metcalf  V.  The  Archbishop  of  York,  1  Mylne  &  C.  547,  555,  said 
that  if  the  plaintiff,  in  that  case,  was  entitled  to  the  charge  upon 
the  vicarage  under  the  covenant  and  charge  in  the  deed  of  1811, 
"  then,  as  the  defendants  had  notice  of  that  deed  before  they  ob- 
tained their  judgment,  such  charge  must  be  preferred  to  that  judg- 
ment." This  appears  to  imply  that  his  opinion  was,  that  if  the 
judgment  creditor  had  not  had  notice,  he  would  have  been  entitled 
to  priority.  Much  stress,  however,  ought  not  to  be  laid  upon  an  in- 
cidental observation  of  this  kind,  where  notice  had  actually  been 
given,  and  where,  therefore,  the  case  was  deprived  of  any  such  argu- 
ment in  favor  of  the  judgment  creditor.  If  Lord  Cottenham  really 
meant  to  say  that  notice  by  the  judgment  creditor  of  the  prior 
equitable  title  was  necessary  in  order  to  render  it  available  against 
him,  his  opinion  is  opposed  to  the  decisions  which  have  established 
that  a  judgment  creditor,  with  or  without  notice,  must  take  the 
property,  subject  to  every  liability  under  which  the  debtor  held  it. 

The  present  case,  however,  meets  anv  possible  difficulty  upon, 
the  subject  of  notice,  because  it  appears  that  the  deed  was  regis- 
tered as  a  bill  of  sale,  under  the  provisions  of  the  17  &  Jft  Y\r±.j  rT 
^6.  It  was  argued  that  this  Act  was  intended  to  apply  to  bills  of 
sale  of  actual  existing  property  only,  and  it  probably  may  be  the 
case  that  sales  of  future  property  were  not  within  the  contemplation 
of  the  Legislature ;  but  there  is  no  ground  for  excluding  them  from 
the  provisions  of  the  Act ;  and  upon  the  question  of  notice,  the  reg- 
ister would  furnish  the  same  information  of  the  dealing  with 
future  as  with  existing  property,  which  is  all  that  is  required  to 
answer  the  objection. 

I  think  that  the  late  Lord  Chancellor  was  right  in  holding  that 
if  actual  possession  of  the  machinery  in  question  before  the  sher- 
iff's officer  entered  was  necessary,  there  was  no  proof  of  such  pos- 
session having  been  taken  on  behalf  of  the  mortgagee.  But  upon 
a  careful  consideration  of  the  whole  case,  I  am  compelled  to  differ 
with  him  upon  the  ground  on  which  he  ultimately  reversed  Vice- 
Chancellor  Stuart's  decree.  I  think,  therefore,  that  his  decree 
should  be  reversed,  and  that  of  the  Vice-Chancellor  affirmed.    .    .    . 

The  following  order  was  afterwards  entered  on  the  Journals : 

"  That  the  decree  or  decretal  order  of  the  Court  of  Chancery,  of 
the  22d  of  December,  1860,  be  reversed;  and  that  the  petition  for 
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rehearing^  presented  by  the  said  respondent,  Emil  Preller>  to  the 
Lord  High  Chancellor,  be  dismissed,  with  costs ;  and  that  the  eause 
be  remitted  back  to  the  Court  of  Chancery,  to  do  therein  as  shall 
be  just,  and  consistent  with  this  judgment/' 


MOODY  V.  WRIGHT. 
Supreme  Judicial  Court  of  Massachusetts,  1847. 


'^A^-  '^  ^^^^■'•^-This  was  a  petition,  under  St.  1838,  c.  163,  §  18,  for  the  inter- 

/^JZ  ^r^  position  of  the  Court,  as  a  court  of  chancery,  in  behalf  of  a  creditor 

^UaJ^  ^f'"^**^  of  two  insolvent   partners.     The  petitioner   alleged  that   Horace 

C/»Tt ,  ^^^*My right  and  Benjamin  B.  Hoxse,  tanners,  and  partners  in  business, 

^SJhn  ^    (^  '  applied  to"lhe  Judge  of  Probate  for  the  County  of  Hampshire,  in 

'^^ssJL  .  Se^y^^  December,  1846,  for  the  benefit  of  the  insolvent  laws,  and  that  such 

^hXak.  A  ft -(.proceedings  were  had,  upon  their  application,  that  all  their  estate 

i/j^^,     Si^Ji  A-  was  assigned  to  the  defendant,  as  assignee :  That  the  petitioner,  m 

yy^y  ^   ^^/X,July,  18^9,  sold  and  delivered  to  said  Wright  &  Hoxse,  hides,  skins 

ry^^  ^/  and  bark,  for  the  sum  of  $2374.34,  on  credit,    and   took    their 

^^^yj   ^'^^^jlL  promissory  note  therefor,  payable  in  four  months,  with  annual 

k^^T-  ^^9^  interest,  and  also  took  a  mortgage  of  said  property,  and  of  other 

A^  «-/r>l^^     property,  which  mortgage  was  duly  recorded,  and  py  which  they 

'fjgjd^    ^^^mJC  secured  to  the  plaintiff  whatever  hides,  skins,  bark  or  stock,  which 

A^  Lull  cit^  tx  °^^^^^  afterwards  belong  to  them,  wherever  situated,  and  whether 

§.  ^/^ii^^^  manufactured  or  not,  and  whether  at  market  or  not,  or  the  proceeds 

f^*  *      ^uJLJ^^  ^^®  same,  if  sold,  and  also  all  leather  thereafter  manufactured 

y  ^^/^^l^from  the  proceeds  of  the  property  then  on  hand,  and  in  what- 

7<4AsS  O^  kiuU.^^^^  shape  it  might  afterwards  exist,  or  whatever  form  it  might 

assume,  so  that  the  then  present  and  future  earnings  of  the  said 
Wright  &"Hoxse^s  tan  works,  both  stock  and  proceeds,  and  whether 
sold  or  unsold,  might  stand  conveyed,  pledged  and  hypothecated 
to  the  petitioner,  for  the  payment  of  said  purchase  money  and 
note:  Imt  said  note  and  mortgage  had  never  been  satisfied,  dis- 
charged or  cancelled,  and  that  their  validity  had  been  repeatedly 
recognized  and  confirmed  by  said  Wright  &  Hoxse,  by  the  pay- 
ment, and  indorsement  on  the  note,  of  the  annual  interest  thereby 
secured:  That  the  petitioner,  at  the  first  meeting  of  the  creditors 
of  said  Wright  &  Hoxse,  presented  a  petition  to  said  judge  of  pro- 
bate^  setting  forth  the  facts  above  mentioned,  and  also  stating 
gpperty  intended  to  be  secured  by  the  mortgage  aforesaid 
taken  bv  the  messengpr.  under  tbft  warrRTif.  ^f^f^^(>^  flnfio?<^- 
mg  to  the  provisions  of  the  insolvent  laws,  and  praying  that  said 
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property  might  be  sold^  and  the  proceeds  thereof  applied  to  the 
pavment  of  said  note,  and  that  he  might  be  admitted  as  a  creditor 
for  the  residue^  if  any;  referring  to  the  schedules  and  return  of 
the  messenger  for  a  description  of  the  property  to  be  sold;  but 
that  said  judge  of  probate  *^  did  order  and  decree  that  the  prayer 
of  said^tition  should  not  be  granted?^  That  a  large  amount  of 
the  property  intended  to  be  conveyed  and  hypothecated,  as  afore- 
said, was  taken  by  said  messenger,  and  afterwards  by  the  defendant, 
as  assignee,  in  behalf  of  the  general  creditors  of  said  Wright  & 
Hozse :  That  although,  in  the  course  of  the  business  of  said  Wright 
&  Hoxse,  the  identical  property  which  was  sold  and  delivered  to 
them,  as  aforesaid,  py  tne  petitioner,  was  changed  into  other  forms, 
yet  the  proceeds  thereof  were  so  used  and  invested  as  to  assume  the 
form  of  and  become  the  property  thus  taken  by  said  messenger  and 
the  defendant:  that  said  property,  thus  taken  and  held  by  force 
of  said  mortgage,  was  a  portion  of  the  property  and  earnings  of 
Wright  &  Hoxse^s  tan  works,  and  was  described  in  said  mortgage, 
and  therein  pledged  and  hypothecated  to  the  petitioner;  and  that 
said  Wright  and  Hoxse  continued  their  business  as  tanners  until 
said  warrant  issued. 

The  petitioner's  prayer  was,  that  the  property  aforesaid,  taken  by 
the  defendant,  as  assignee,  or  the  proceeds  thereof,  might  be  applied 
towards  the  payment  of  said  note,  and  that  he  might  be  admitted 
as  a  creditor,  for  the  residue  thereof,  if  any,  according  to  the  pro- 
visions of  St.  1838,  c.  163,  §  3 ;  and  that  such  other  order  or  decree 
might  be  made  in  the  premises,  as  law  and  justice  might  require. 

The  answer  of  the  respondpTit  flvprredr  that  all  the  property  be- 
longing to  the  said  Wright  &  Hoxse,  at  the  date  of  said  note  and 
mortgage,  was  afterwards,  from  time  to  time,  disposed  of  by  them, 
at  their  pleasure,  and  that  at  no  time  between  the  date  of  said  mort- 
gage  and  the  taking  of  their  property  by  the  defendant,  as  assignee, 
did  they  ever  set  apart  to  the  petitioner  any  specific  portion  of  their 
property,  which  might  have  been  purchased,  if  any  was  so  pur- 
chased, vrith  the  proceeds  of  the  property  included  in  said  mortgage ; 
nor  did  they  ever  account  to  the  petitioner,  specificallv,  for  the 
proceeds  of  the  same,  or  any  part  thereof ;  nor  did  they,  in  the 
purchase  and  acquisition  of  stock,  or  other  property  which  might 
have  belonged  or  come  to  them,  after  the  date  of  said  mortgage, 
make  any  distinction  between  such,  if  any,  as  was  purchased  or 
acquired  with  the  specific  proceeds  of  the  property  belonging  to 
them  when  said  mortgage  was  executed,  and  that  which  was  the 
proper  iruit  oi  their  own  personal  labor,  money  and  income,  of 
whl(Jll  ueCrued  xo  them  from  any  other  source  than  the  sale  of  said 
hypothecated  property.  Wherefore  the  respondent  prayed  that  the 
decree  of  the  Judge  of  Probate  might  be  affirmed. 
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The  arguments  in  this  case  were  submitted  in  writing. 

Huntington  for  the  petitioner. 

Delano  for  the  respondent. 

Dewey,  J.  The  positions  taken  by  the  opposing  counsel  have 
been  fully  and  ably  presented,  in  their  respective  arguments,  but,  * 
in  the  view  we  have  taken  of  the  case,  it  has  become  unnecessary 
to  express  any  opinion  upon  several  of  the  points  raised.  We  have 
directed  our  attention  more  particularly  to  one,  which  is  a  leading 
and  material  one,  and  decisive  of  the  case. 

The  instrument  offered  in  evidence  by  the  petitioner,  as  the 
foundation  of  his  claim,  purpori;s  to  convey  to  him  certain  articles 
of  personal  property,  consisting  of  hides,  skins  and  bark,  all  then 
in  existence,  and  in  possession  of  the  grantors,  and  also  whatever 
hides,  skins,  bark  or  stock,  of  whatever  description,  that  may  here- 
after belong  to  the  grantors,  wherever  situated,  and  whether  manu- 
factured or  not,  and  at  market  or  not,  or  the  proceeds  if  sold; 
also,  all  leather  thereafter  manufactured  from  the  proceeds  of  prop- 
erty then  on  hand,  and  in  whatever  shape  the  property  might  there- 
after exist,  or  whatever  form  it  might  assume;  so  that  the  then 
present  and  future  property  and  earnings  of  the  tan  works  might 
stand  conveyed,  pledged  and  hypothecated  to  the  petitioner. 

This  instrument,  so  far  as  it  purports  to  mortgage  the  prop- 
erty of  the  mortgagors  then  in  existence,  and  held  by  them,  was  in 
all  respects  a  valid  instrument;  and  if  any  such  property  now  re- 
mains for  it  to  operate  upon,  it  will  be  effectual  to  pass  the  same  to 
the  petitioner.  We  understand,  however,  that  the  case  shows  no 
such  property  in  the  hands  of  the  assignee,  and  that  the  specific 
property  conveyed  by  the  petitioner  to  Wright  &  Hoxse,  and  by 
them  reconveyed  in  mortgage  to  him,  has  no  longer  any  existence, 
and  that  the  only  groimd  of  sustaining  this  petition  is  that  of  a 
lien  upon  subsequently  acquired  property,  which  had  no  existence 
at  the  time  of  the  execution  of  the  mortgage,  and  which  has  no 
other  connection  with  it,  than  that,  to  some  extent,  it  may  have 
been  purchased  with  funds  which  were  the  proceeds  of  various 
sales  from  the  tannery;  first,  of  the  articles  purchased,  and  their 
proceeds  applied  to  the  purchase  of  new  stock,  which,  when  manu- 
factured, was  again  sold,  and  its  proceeds  invested;  and  so  from 
time  to  time.  This  instrument  is  clearly,  therefore,  an  attempt  to 
mortgage  or  hypothecate  after  acquired  property.  Can  such  secur- 
ity be  made  effectual  by  the  making  and  recording  of  such  instru- 
ment, without  any  further  act  of  the  parties,  with  no  delivery  by 
the  mortgagor,  and  no  act  on  the  part  of  the  mortgagee,  taking 
possession  or  exercising  any  rights  of  property  in  the  newly  ac- 
quired articles,  by  virtue  oif  the  provisions  in  the  mortgage  as  to 
property  ? 
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This  subject  has  been  recently  before  us,  in  the  case  of  Jones  v.l( 
Richardson,  10  Met.  481,  involving  the  question  as  to  the  validity  * 
of  such  a  mortgage  in  a  court  of  law.  The  subject  was  very  ma- 
turely considered,  and  the  Court  were  all  clearly  of  opinion  that 
such  mortgage  did  not  pass  after  acquired  property.  It  was  stated, 
in  that  case,  as  an  elementary  principle,  that  "  a  person  cannot 
grant  or  mortgage  property  of  which  he  is  not  possessed,  and  to 
which  he  has  no  title.^*  All  the  qualification  introduced  was,  that 
one  may  grant  personal  property  of  which  he  is  potentially,  though 
not  actually,  possessed,  as  in  the  case  of  the  grant  of  all  the  wool 
that  shall  grow  on  the  sheep  he  owns  at  the  time  of  the  grant,  but 
not  wool  which  shall  grow  on  sheep  which  are  not  his.  but  which 
he  may  afterwards  buy. 

In  our  opinion  these  principles  as  to  conveyance  of  property  are 
equally  sound  and  equally  to  be  enforced,  whether  the  question  as 
to  the  right  of  property  is  raised  in  a  court  of  law  or  of  equity. 
The  parties  appear  before  us,  each  claiming  the  property  by  con- 
veyance; the  petitioner  by  the  instrument  already  recited,  and  the 
defendant  as  assignee,  holding  by  virtue  of  a  deed  from  a  master 
in  chancery,  for  the  benefit  of  all  the  creditors  of  Wright  &  Hoxse. 
Whether  it  would  really  be  more  equitable,  in  a  case  like  the 
present,  that  the  after  acquired  property  should  be  holden  by  the 
one  party  or  the  other;  whether  the  claims  of  the  individual  cred- 
itor would,  in  an  equitable  view,  be  more  meritorious  than  those  of 
the  entire  body  of  creditors,  seeking  a  distribution  pro  rata,  would 
depend,  not  so  much  on  anything  disclosed  on  the  face  of  the 
mortgage,  as  upon  a  full  knowledge  of  the  entire  course  of  busi- 
ness of  the  mortgagor,  and  the  circumstances  appertaining  to  the 
property  which  is  now  the  subject  of  controversy,  the  mode  of  its 
acquisition,  &c. 

Supposing  ourselves  clothed  with  full  equity  powers,  and  treat- 
ing this  case  as  before  nis  unembarrassed  by  any  question  as  to  our 
limited  jurisdiction  in  chancery,  we  are  not  satisfied  that  the  pe- 
titioner has  shown  any  such  title  to  this  property  as  would  author- 
ize us  to  hold  it  to  be  subject  to.  a  lien  for  the  note  of  Wright  & 
Hoxse  to  the  petitioner,  as  against  creditors  who  have  acquired  a 
right  to  it  before  any  act  of  the  petitioner  had  taken  place,  reduc- 
ing the  property  to  his  possession,  or  by  asserting  effectually  any 
right  under  the  prospective  hypothecation,  as  by  making  a  claim 
and  taking  possession  under  it,  while  in  the  possession  of  Wright 
&  Hoxse.  There  are  doubtless  equitable  liens  which  may  be  en- 
forced in  courts  of  equity,  though  not  available  in  a  court  of  law. 
Many  such  might  be  enumerated.  That  which  nearest  approaches 
the  present  case  is  that  of  an  agreement  to  convey  property,  or  do 
some  act,  the  performance  of  which  has  been  casually  postponed; 
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and  in  dealing  with  the  rights  of  the  parties  in  such  case^  a  court 
of  equity  will  consider  a  thing  done  which  was  agreed  to  be  done. 
That  class  of  cases  does  not  present^  however,  the  difficulties  that 
arise  in  the  present  case.  The  property  which  is  the  subject  of 
the  agreement,  in  the  case  supposed,  was  in  existence,  and  the 
power  to  convey  the  same,  or  stipulate  for  a  conveyance,  existed. 
Nor  do  the  cases  of  Davis  v.  Newton^  6  Met.  537,  and  Eastman 
V.  Foster,  8  Met.  19,  at  all  conflict  with  the  view  we  have  taken  of 
the  present  case.  The  property,  in  reference  to  which  those  cases 
presented  questions,  was  in  existence,  was  susceptible  of  being 
conveyed  and  was  the  subject  of  bargain  and  sale.  In  the  case 
Eastman  v.  Foster,  more  particularly  relied  upon,  the  mortgage 
was  a  good  and  valid  mortgage  in  law,  and  of  property  then  in 
existence,  and  the  party  only  went  into  equity  to  enforce  a  claim 
arising  under  such  valid  mortgage.  The  case  was  one  of  implied 
trust,  of  which  this  Court  has  jurisdiction,  and  which  it  may  well 
enforce. 

The  difficulty  that  presses  in  the  present  case  is  the  want  of 
any  binding  original  contract,  which  per  se  could  have  force  and 
effect  to  change  the  after  acquired  property,  without  some  further 
act  by  the  parties,  after  the  property  should  have  come  into  ex- 
istence. Such  act  we  deem  to  have  been  necessary  to  perfect  the 
title  of  the  petitioner,  whether  his  rights  of  property  in  such  after 
acquired  articles  are  sought  to  be  enforced  in  equity  or  at  law. 
We  are  fully  aware  that  a  different  view  of  this  question  was  taken 
by  Mr.  Justice  Story  in  the  case  of  Mitchell  v.  Winslow,  2  Story, 
R.  630,  and  that  the  result  to  which  he  came  differs  from  ours 
as  to  the  effect  to  be  given  to  such  mortgages  in  a  court  of  equity.* 
In  relation  to  that  case,  it  is  supposed  by  the  counsel  for  the  pe- 
titioner, that  it  had,  to  some  extent,  the  sanction  of  this  Court, 
in  the  remarks  of  the  judge  who  delivered  the  opinion  in  the  case 
of  Jones  V.  Richardson,  But  we  apprehend  that  no  such  view  was 
intended  to  be  suggested.  The  case  then  before  the  Court  was  an 
action  at  law;  and  the  obvious  and  quite  sufficient  answer  to  the 
case  of  Mitchell  v.  Winslow  which  was  relied  upon  by  the  then 
plaintiffs,  was  "  that  was  a  case  in  equity,^'  without  entering  upon 
the  further  inquiry  whether  we  should,  as  a  court  of  equity,  in  a 

^ "  It  seems  to  me  a  clear  result  of  all  the  authorities  that  wherever  the 
parties  by  their  contract  intended  to  create  a  positive  lien  or  charge,  either 
upon  real  or  upon  personal  property,  whether  then  owned  by  the  assignor 
or  contractor  or  not,  or,  if  personal  property,  whether  it  is  then  in  esse 
or  not,  it  attaches  in  equity  as  a  lien  or  charge  upon  the  particular  prop- 
jerty  as  soon  as  the  assignor  or  contractor  acquires  a  title  thereto,  against 
the  latter  and  all  persons  asserting  a  claim  thereto  under  him,  either 
voluntarily,  or  with  notice,  or  in  bankruptcy." — Per  Story,  J.,  in  Mitchell 
V.  Winslow,  2  Story,  630,  644  (1843). 
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case  before  ws,  come  to  the  same  result.  The  case  of  Langton  v. 
Horton,  1  Hare,  549,  much  relied  upon  as  sanctioning  the  doctrine 
that  such  conveyance  might  be  supported  in  a  court  of  equity, 
seems  to  us  to  go  no  further  than  this,  viz.,  that  there  having  been 
such  a  contract  between  the  parties  as  would  in  equity  have  given 
the  plaintiff  a  title  to  the  cargo  when  it  arrived,  and  that  contract 
having  been  perfected  by  possession  lawfully  taken,  it  being  a  case 
of  property  mortgaged  while  at  sea,  and  it  being  sufficient  to  take 
possession  forthwith  on  its  arrival,  the  plaintiffs  were  entitled  to 
hold  under  this  contract  as  against  a  judgment  creditor.  On  the 
other  hand,  another  adjudication  may  be  referred  to  as  strongly 
sustaining  the  view  we  take  of  the  invalidity  of  this  mortgage  in 
equity.  I  allude  to  the  case  of  Mogg  v.  Baker,  3  M.  &  W.  195,  in 
the  Court  of  Exchequer.  As  I  understand  that  case,  the  doctrine 
that  a  lien  may  be  enforced  in  equity,  in  a  case  like  the  present, 
is  wholly  repudiated.  The  Court  held  that  an  agreement  to  mort- 
gage certain  specific  furniture  then  in  existence  would  constitute 
an  equitable  title  in  the  party  holding  such  agreement,  and  pre- 
vent its  passing  to  the  assignees  of  the  insolvent ;  but  if  it  was  only 
an  agreement  to  mortgage  the  furniture  to  be  subsequently  ac- 
quired, then  it  would  confer  no  right  in  equity.  It  is  true,  as  was 
remarked  by  the  counsel  for  the  petitioner,  that  the  Court  were 
dealing  there  with  the  equity  principle  of  construing  that  to  have 
been  done  which  was  agreed  to  be  done;  but  no  question  arose  as 
to  the  correctness  of  that  principle  of  equity,  and  the  only  point  of 
controversy  was,  whether,  taking  that  to  have  been  done  which 
was  agreed  to  be  done,  it  would  constitute  a  valid,  equitable  lien. 
And  whether  it  would  do  so  or  not,  was  made  to  depend  upon  the 
fact  whether  the  property  was  subsequently  acquired;  and,  if  so, 
it  was  held  that  the  agreement  would  confer  no  right  in  equity. 
The  doctrine  of  that  case,  which  seems  fully  to  sanction  the  prin- 
ciple we  have  adopted  in  the  present  case,  was  affirmed  by  the 
Court  of  Queen^s  Bench,  in  Gale  v.  Burnelh  7  A.  &  E.,  N.  K.  850. 

The  result  to  which  we  have  come,  upon  the  present  petition, 
may  be  stated  in  the  following  propositions:  The  petitioner  can- 
not hold  the  property  in  controversy,  as  mortgaged  property,  be- 
cause it  was  not  in  existence,  and,  therefore,  not  capable  of  being 
conveyed  in  mortgage,  at  the  time  when  the  mortgage  was  made. 
The  instrument  could  not  operate  to  pass  the  property  as  a  pledge, 
because  the  custody  of  the  same  was  not  taken  and  retained  by  the 
pledgee.  The  property  cannot  be  held  as  charged  with  a  lien,  be- 
cause a  lien  cannot  be  created  by  an  executory  agreement  without 
being  accompanied  by  possession  or  delivery  of  the  property. 
stipulation  that  future  acquired  property  shall  be  holden  as  secur- 
ity for  some  present  engagement,  is  an  executory  agreement,  of 
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such  a  character,  that  the  creditor  with  whom  it  is  made  may,/ 

i      II    J  1     n         ,     .  ,    *  .  I         1 'j. i_r   ' 


under  it,  take  the  property  into  his  possession,  when  it  comes  into 
existence,  and  is  ihe  subject  of  transfer  by  his  debtor,  and  bold  it 


[sTecurity;  and  whenever  he  does  so  take  it  into  his  posses- 
sion, before  any  attft^hmPTif.  Haa  been  made  of  the  same,  or  any 


alienation  thereof,  such  creditor,  under  his  executory  agreement, 
may  Hold  the  same ;  but^  until  such  an  act  done  by  him,  he  has  no 
title  to  the  samej  and  that,  such  act  being  done,  and  the  possession 
thus  acquired,  tne  executory  agreement  of  the  debtor  authorizing 


thus  acquired,  the  executory  agreement  of  the  debtor  autnorizmg 
Hy  It  will  then  pecome  holaen  by  virtue  of  a  valid  lien  or  pledge.  T 


The  executory  agreement  of  the  owner,  in  such  a  case,  is  a  con- 
tinuing  agreement,  so  that  when  the  creditor  does  take  possession 
under  it,  he  acts  lawfully  under  the  agreement  of  one  then  having 
the  disposing  power,  and  this  makes  the  lien  good.    If,  however, 

before  taking  possession,  or  doing  such  acts  as  are  necessi 

give  vitality  to  the  mortgage,  as  to  the  subsequently  acquired  prop- 
erty, an  attachment  or  assignment  tor  the  benefit  of  creditors  takes 
place,  the  opportunity  for  completing  the  lien  is  lost,  and  the  mort- 

perfected.  the  property  passes  to  the  as^ 
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gage  or  piedj  _____  _ 

signee,  and  must  be  held  by  him  for  the  benefit  of  the  creditors 
generally. 

There  was  no  act  done  by  the  petitioner  and  by  Wright  &  Hoxse 
jointly,  or  by  either  of  the  parties,  which  was  sufficient  to  give 
effect  to  the  original  mortgage,  as  to  the  after  acquired  property. 
The  recording  of  the  mortgage  by  the  petitioner  did  not ;  for  that 
was  before  such  property  was  acquired.  The  annual  payment  of 
interest  by  Wright  &  Hoxse  could  have  no  such  effect.  It  was 
neither  actually  nor  symbolically  accepting  the  transfer  or  convey- 
ance of  the  articles  after  they  were  acquired  by  Wright  &  Hoxse. 

As  to  the  point  suggested,  that  this  agreement  between  these 
parties  might  be  treated  as  a  conditional  sale  by  the  petitioner, 
the  change  of  property  to  take  effect  only  on  payment  of  the  note, 
it  was  competent  for  the  petitioner  to  have  made  such  a  condi- 
tional sale,  and  the  effect  of  such  sale  would  have  been,  that  he 
would  not  have  been  divested  of  the  property  in  the  articles  thus 
conditionally  sold.  But  no  such  principle  can  avail  the  petitioner 
here,  as  no  articles  remain  in  existence  that  were  his  property  and 
possessed  by  him  at  the  time  of  the  sale.  The  petitioner  seeks  not 
to  reclaim  such  articles,  but  those  subsequently  acquired  by  his 
debtors.  Nor  is  there  any  ground  for  the  suggestion  that  this  may 
be  treated  as  the  constitution  of  an  agency  on  the  part  of  Wright 
&  Hoxse,  and  that,  as  such  agents,  all  their  acquisitions  would 
enure  to  the  petitioner  as  the  principal  until  the  note  of  Wright  & 
Hoxse  was  fully  paid. 

In  no  way,  that  we  perceive,  can  we  give  effect  to  this  contract. 
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SO  as  to  give  the  petitioner  the  lien,  upon  the  after  acquired  prop- 
erty, that  he  seeks  to  establish. 

Petition  dismissed  with  costs.^ 


SMITHURST  V.  EDMUNDS. 

Court  of  Chancery  op  New  Jersey,  1862.  ^Hr     / 

(14  N.  J.  Eq,  408.) 

y^f-t4L%   4C^       This  was  a  motion  to  dissolve  an  injunction,  under  circumstances 

which  are  fully  stated  in  the  opinion  of  the  Chancellor. 
*^  The  Chancellor.    The  complainant,  being  the  owner  of  the 
f*  ^     Columbia  House  hotel,  at  Cape  Island,  with  its  appurtenances,  and 
/**^"of  the  furniture  therein,  and  being  in  possession  of  the  premises, 
^^^      by  an  indenture  bearing  date  on  the  seventh  of  June,  1860,  leased 
X^^^^'^^' *^^  ^^^  estate  to  James  H.  Laird,  for  the  term  of  three  years 
T  '>*'*^^^M--      from  the  first  of  May,  1860,  at  the  yearly  rental  of  $5000,  payable 
^'tfo^  -iMjUMum  in  equal  installments,  on  the  fifteenth  day  of  July  and  thirty-first 
\»X^    ajlJuJ^   ^^y  ^'  August  in  each  year,  and  sold  and  transferred  to  the  lessee, 
Lc^,  o^   :z  ij  the  furniture  and  other  household  articles  for  the  sum  of  $5563.42. 
uX^fjt  'feV^  Laird,  as  the  lessee,  as  a  collateral  security  for  the  punctual  pay- 
cJlT ko^  •      T^^T^^  of  the  rent,  resold  and  retransf erred  to  the  lessor  all  of  said 
/  '  furniture  and  other  household  articles,  and  also  sold,  assigned  and 

transferred  and  covenanted  and  agreed  to  sell,  assign  and  transfer 
all  other  articles  of  furniture  which  the  lessee  snould  purchase  and 
nlacCy  or  cause  to  be  purchased  and  placed  upon  said  demised 
premises  during  the  said  term,  it  being  then  known  to  and  con- 
templated by  said  parties  that  it  would  be  necessary  for  the  lessge 
to  purchase  and  place  a  large  amount  of  furniture  nn  Rfiid  preinifiefi, 
in"addition  to  that  which  was  then  there,  and  it  being  the  agreement 
and  intention  of  said  parties  that  when  and  so  often  as  any  addi- 
tional furniture  should  be  purchased  and  placed  on  the  premises 


bylhe  lessee,  it  should  be  deemed  and  considered  as  belonging  "to 


the  complainant  as  collateral  security  for  the  payment  of  said 
refifl  And  the  lessee,  among  other  things,  covenanted  and  agreed 
with  the  lessor  that  the  said  furniture  and  other  household  articles, 
as  well  as  that  which  then  was  on  said  premises  as  that  which 
should  thereafter  be  placed  thereon  by  the  lessee,  should  not  be 
sold  or  otherwise  disposed  of,  or  removed  from  said  premises  during 

*  Followed,  Low  v.  Pew,  108  Mass.  347    (1871) ;  Chynoweth  v.  Tenney, 
10  Wis.  397  (1860).    But  see  Chase  v.  Denny,  130  Mass.  566  (1881). 
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the  term,  but  should  remain  thereon,  as  the  property  of  the  com- 
plainant, as  collateral  security  for  the  payment  of  said  rent. 

The  bill  charges  that,  in  pursuance  of  the  lease,  the  lessee  en- 
tered upon  the  possession  and  enjoyment  of  the  premises,  and  that 
large  arrears  of  rent  are  due  to  the  complainant;  that  after  the 
execution  of  the  lease,  the  lessee,  as  had  been  contemplated,  pur- 
chased and  placed  on  the  demised  premises  a  large  amount  of  fur- 
niture, of  the  value  of  about  $5000,  in  addition  to  that  purchased 
of  the  complainant,  which  still  remains  thereon.  The  complainant 
insists  that,  by  virtue  of  his  contract  with  the  lessee,  all  the  said 
furniture  belongs  to  him  as  collateral  security  for  the  payment 
of  rent,  and  that  it  cannot  lawfully  be  sold  or  removed  from  the 
said  premises  by  the  said  lessee,  or  by  virtue  of  any  process  or  pro- 
ceedings against  him. 

The  bill  further  charges,  that-  sundry  judgments  at  law  have 
been  recovered  against  the  lessee,  and  that,  by  virtue  of  executions 
issued  thereon,  the  sheriff  of  the  County  of  Cape  May  has  levied 
upon  the  said  furniture  on  the  demised  premises,  and  advertised 
the  same  for  sale.  The  bill  prays  that  an  injunction  may  be  issued 
to  restrain  the  sheriff  from  selling  the  said  furniture,  or  any  part 
thereof,  and  from  removing  the  same  from  the  demised  premises. 
An  injunction  issued  pursuant  to  the  prayer  of  the  bill.  The  de- 
fendant now  moves  to  dissolve  the  injunction  for  want  of  equity 
in  the  bill. 

The  question  at  issue  turns  upon  the  validity  and  effect  of  the 
contract  between  the  complainant  and  Laird  relative  to  the  furni- 
ture and  other  household  articles  specified  in  the  agreement.  As 
to  so  much  of  the  furniture  as  was  sold  by  the  conplainant  to 
Laird,  and  which  was  upon  the  premises  at  the  date  of  the  lease, 
the  validity  of  the  contract  is  not  called  in  question.  But  in  regard 
to  that  part  of  the  furniture  which  was  not  at  the  time  owned  by 
the  lessee,  but  which  it  was  then  contemplated  should  thereafter 
be  purchased  and  placed  upon  the  premises,  it  is  insisted  that  the 
contract  is  invalid  and  inoperative  {2  Stor/s  Eq.  Jur.,  §  875;  1 
Eden  on  Inj.,  Waterman,  15  p.  note).  ... 

To  authorize  the  interference  of  the  Court,  the  complainant  must 
show  by  his  bill  the  existence  of  a  right,  legal  or  equitable,  and  the 
danger  of  the  deprivation  of  that  right.  No  fraud  is  imputed  to 
the  parties  in  the  making  of  the  agreement.  It  must  be  assumed 
that  the  contract  was  made  in  good  faith  and  for  the  purpose  of 
securing  a  bona  fide  debt  thereafter  to  grow  due. 

The  objection  is,  that  a  valid  sale  or  transfer  cannot  be  made 
of  chattels  which  at  the  time  of  the  contract  are  not  owned  by  the 
vendor,  and  have  no  actual  or  potential  existence.  It  is  clear  that, 
if  valid  at  all,  the  contract  must  be  valid  as  a  chattel  mortgage. 
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It  is  not  a  pledge.  These  chattels  were  not  delivered,  and  they 
were  not  capable  of  delivery  at  the  time  of  the  contract.  They 
had  no  existence.  At  the  common  law,  there  cannot  be  a  technical 
pledge  of  property  not  then^in  existence  or  to  be  acquired  by  the 
pledgor  in  futuro  (Story  on  Bailments,  §§  286,  294). 

It  is  equally  clear  that  the  contract  cannot  operate  as  a  legal 
sale  or  mortgage  of  the  chattels.  To  constitute  a  valid  sale  at  law, 
the  vendor  must  have  a  present  property,  either  actual  or  potential, 
in  the  thing  sold  {Oraniham  v.  Hawley,  Hobart's  B.  132;  Co.  Lit. 
265,  a,  note  1;  Robinson  v.  Macdonnell,  5  Maule  &  S.  228;  2 
Kent^s  Com.  468;  1  Parsons  on  Cont.  437;  Story  on  Sales, 
§§  185, 186). 

It  is  not  necessary  that  the  vendor  should  have  the  actual  prop- 
erty, or  that  the  chattels  should  have  an  actual  existence.  It  is 
enough  that  he  have  it  potentially.  The  distinction  was  taken  in 
the  early  case  of  Orantham  v.  Hawley,  already  referred  to.  The 
lessor  in  that  case  covenanted  that  the  lessee  of  a  term  might  take 
the  com  that  should  be  growing  at  the  end  of  the  term.  It  was 
held  that  the  words  were  good  to  transfer  the  property  as  soon 
as  it  was  extant,  the  lessor  of  the  land  having  the  crops  not  actually, 
but  potentially.  So  it  was  said,  a  parson  may  grant  all  the  tithes 
of  wool  that  he  may  have  in  a  certain  year.  But  a  man  cannot 
grant  all  the  wool  that  shall  grow  upon  his  sheep  that  he  shall 
hereafter  buy,  for  there  he  hath  it  neither  actually  nor  potentially. 
The  distinction  will  be  found  recognized  in  most  of  the  leading 
cases,  and  fully  stated  by  the  elementary  writers  already  cited. 

In  this  case  the  lessee  had  neither  actual  nor  potential  property 
in  the  chattels  mortgaged.  They  were  articles  which  it  was  con- 
templated should  be  thereafter  purchased  by  the  lessee,  and  the 
agreement  is,  that  when  and  so  often  as  any  additional  furniture 
shall  be  purchased  and  placed  on  the  premises  by  the  lessee,  it  shall 
belong  to  the  lessor  as  collateral  security  for  the  payment  of  rent, 
and  shall  not  be  sold  or  otherwise  disposed  of  or  removed  from  the 
premises  during  the  term.  It  will  be  assumed,  as  the  authorities 
clearly  establish,  that  the  agreement  does  not  constitute  a  valid 
transfer  or  mortgage  at  law  of  the  after  acquired  chattels.  The 
real  question  is,  whether  the  contract  creates  an  equitable  mort- 
gage of  the  chattels  which  a  court  of  equity  will  enforce  and  pro- 
tect as  against  a  subsequent  execution  creditor. 

In  the  case  of  Langton  v.  Horton,  1  Hare,  549,  this  question 
was  carefully  examined  and  decided  by  Vice-Chancellor  Wigram. 
The  owner  of  a  whaling  ship,  then  on  her  voyage  to  the  South 
Seas,  in  order  to  secure  to  the  assignees  certain  indebtedness  for 
advances,  assigned  the  ship,  with  her  appurtenances,  and  also  all 
oil  and  head  matter  and  other  cargo  which  might  be  caught  and 
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brought  home  in  the  said  ship  on  and  from  her  then  present  voy- 
age. It  was  held  that  the  assignment  was,  as  against  the  assignor, 
a  valid  assignment  in  equity,  as  well  of  the  future  cargo  to  be  taken 
during  the  particular  voyage  as  of  th^  cargo,  if  any,  which  existed 
at  the  time  of  the  assignment;  and  the  master,  having  delivered 
up  possession  of  the  ship  and  cargo  to  the  mortgagees  immediately 
upon  his  return  from  the  voyage,  it  was  further  held,  that  the 
equitable  title  of  the  mortgagees  to  the  cargo  was  perfected,  and 
could  not  be  defeated  by  a  judgment  creditor  of  the  assignor,  who 
afterward  sued  out  a  writ  of  fieri  facias,  and  proceeded  to  take  the 
ship  and  cargo  in  execution.  It  may  be  suggested  that  the  owner 
of  the  ship  might  be  deemed  to  have  a  potential  ownership  in  the 
whales  to  be  thereafter  caught  during  that  particular  voyage,  and 
that  upon  this  ground  the  assignment  might  be  held  valid  at  law. 
It  was  held  otherwise,  and  a  similar  assignment  was  declared  to 
be  invalid  at  law  by  Lord  EUenborough,  in  Robinson  v.  Macdormell, 
5  Maule  &  Sel.  228.  But  if  by  any  latitude  of  interpretation 
that  view  might  be  taken,  it  manifestly  did  not  influence  the  result 
of  the  cause. 

In  the  course  of  his  opinion,  the  Vice-Chancellor  says :  "  I  lay 
out  of  the  view  all  questions  as  to  the  operation  of  the  instrument 
at  law,  and  look  at  the  case  only  as  a  question  in  equity."  And 
again  he  says :  ^'  I  rely  in  this  case  on  the  general  principle,  that 
there  having  been  such  a  contract  as  would  in  equity  entitle  the 
plaintiffs,  as  against  the  owner,  to  the  cargo  when  it  arrived,  and 
the  title  under  that  contract  having  been  perfected  by  a  posses- 
sion lawfully  taken  under  the  deed,  which  there  is  no  attempt 
on  the  part  of  the  owner  to  impeach,  the  subsequent  judgment 
creditor  cannot  take  that  property  from  the  plaintiffs."  It  may  be 
again  suggested  that  there  is  this  further  dissimilarity  between  the 
cases.  In  the  reported  case,  the  ship  and  cargo,  on  her  return 
from  the  voyage,  was  delivered  to  the  mortgagees,  and  thus  the 
equitable  title  of  the  mortgagees  was  perfected;  whereas  in  the 
present  case  the  chattels  were  not  delivered  to  the  mortgagee,  but 
remained  in  the  possession  of  the  mortgagor.  It  is  true  the  chat- 
tels were  not  in  the  actual  possession  of  the  lessor,  but  they  were 
delivered  to  the  lessee  upon  the  demised  premises,  where,  in  ac- 
cordance with  the  contemplation  of  the  parties  and  the  terms  of 
the  agreement,  they  were  to  be  used  by  the  tenant,  and  from  which 
they  were  not  to  be  removed  during  the  continuance  of  the  term. 
This  in  no  wise  affected  the  validity  of  the  contract,  but  was  a 
delivery  according  to  the  terms  and  spirit  of  the  contract,  which 
perfected  the  equitable  title  of  the  mortgagee.  In  this  regard 
there  is  no  real  dissimilarity  between  the  cases. 

In  the  more  recent  case  of  Mitchell  v.  Winslow,  2  Story's  R. 
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630,  this  question  underwent  a  more  elaborate  examination,  by  Mr. 
Justice  Story,  in  the  Circuit  Court  of  the  United  States.  The 
Court  held  that  to  make  a  grant  or  assignment  valid  at  law,  the 
thing  which  is  the  subject  of  it  must  have  an  existence,  actual  or 
potential,  at  the  time  of  such  grant  or  assignment.  But  the  courts 
of  equity  support  assignments,  not  only  of  choses  in  action,  but  of 
contingent  interests  and  expectations,  and  also  of  things  which 
have  no  present  actual  or  potential  existence,  but  rest  in  mere  possi- 
bility only.    .    .    . 

In  the  course  of  a  very  elaborate  opinion,  after  quoting  at  some 
length  from  the  opinion  of  the  Vice-Chancellor  in  Langton  v.  Hor- 
ton.  Judge  Story  said :  "  Now  it  seems  to  me  that  this  reasoning 
is  exceedingly  cogent  and  striking,  and  it  stands  upon  grounds  en- 
tirely satisfactory  and  conclusive  upon  the  whole  subject.**  And 
as  the  result  of  his  investigation,  he  adds:  "It  seems  to  me  the 
clear  result  of  all  the  authorities,  that  wherever  the  parties  by  their 
contract  intended  to  create  a  positive  lien  or  charge,  either  upon 
real  or  personal  property,  whether  then  owned  by  the  assignor  or 
not,  or  if  personal  property,  whether  it  is  then  in  esse  or  not,  it 
attaches  in  equity  as  a  lien  or  charge  upon  the  particular  property, 
as  soon  as  the  assignor  or  contractor  acquires  a  title  thereto,  against 
the  latter,  and  all  persons  asserting  a  claim  thereto  under  him, 
either  voluntary  or  with  notice,  or  in  bankruptcy."  These  cases, 
I  think,  in  principle  clearly  control  the  present  case,  and  I  am 
quite  satisfied  to  rest  my  conclusion  upon  their  authority.  It 
would  be  diificult,  indeed,  upon  a  question  of  equity,  to  cite  higher 
authority,  upon  either  side  of  the  Atlantic,  than  the  eminent  judges 
whose  opinions  have  been  referred  to. 

A  further  question  occurSr  viz.^  whether,  adTnitfippr  thfi  pgi^jt^hlft 

mortgage  to  be  valid  against  the  mort^a^or,  and  all  persons  claim- 
ing under  him  with  notice^  it  will  be  enforced  against  a  subsequent 
judgment  creditor  of  the  mortgagor.  It  was  so  held  by  Ylce- 
ChMicellor  Wigram  in  the  case  of  Langton  v.  Horton,  already  cited. 
The  subject  afterwards  underwent  a  more  elaborate  examination 
by  the  same  learned  judge,  in  the  case  of  Whitworth  v.  Oaugain, 
3  Hare,  416,  where  the  grounds  of  his  conclusion  are  clearly  and 
convincingly  stated.    .    .    . 

The  motion  to  dissolve  the  injunction  is  denied  with  costs. 
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LOOKER  V.  PECKWELL. 

Supreme  Court  of  New  Jersey,  1876. 

(38  N.  J.  Law,  253.) 

In  replevin.     On  error  to  the  Essex  Circuit. 

4^  £^0^   ^-^^^^    The  opinion  of  the  Court  was  delivered  by 

C^^u^  #-«^  Ajtu^  ^^^  Syckbl,  J.    This  cause  was  tried  in  the  Essex  County  Cir- 

#!Xzi,AjtL?^^*  Court,  by  consent  of  parties,  before  the  Court  without  a  jury, 

/  /^^     tpon  admitted  facts.    A  brief  statement  will  present  the  point  in 

/r  ^^€]t>^0i^iUXj  iggiig     One  John  M.  Mackenzie,  to  secure  his  debt  to  the  plaintiff, 

^     AL.  ^'•-m.    executed  to  him  a  mortgage  upon  the  fixtures,  stock  and  materials, 

&c.,  of  his  bakery  in  Newark,  described  therein  as  follows:  "All 
the  bake-house  fixtures  and  utensils  now  being  in  and  about  my 
bakery.  No.  413  Broad  street;  also,  all  flour,  &c.,  and  all  other 
stock  manufactured,  and  unmanufactured,  and  all  materials  what- 
soever being  in  and  about  said  bakery,  or  that  may  at  any  time 
during  the  continuance  of  this  mortgage  be  purchased  and  ob- 
tained to  replenish  and  replace  the  same  or  any  part  thereof,  to- 
gether with,^  &c. 

le  mortgage  was  duly  registered,  as  required  by  law.  After 
the  delivery  of  the  mortgage,  Mackenzie,  in  order  to  replenish  his 
stock,  purchased  twenty  barrels  of  flour,  which  were  delivered  to 
him  on  the  sidewalk  in  front  of  his  bakery,  where  they  were  seized 
by  the  defendant  as  sheriff,  by  virtue  of  an  execution  in  his  hands, 
upon  a  judgment  in  favor  of  Totten  against  said  Mackenzie,  for 
goods  sold  to  him  after  the  making  and  registering  of  the  mort- 
gage, and  before  the  purchase  of  said  twenty  barrels  of  flour,  which 
were  purchased  of  other  parties.  The  question  submitted  on  the 
case  is,  whether  the  twenty  barrels  of  flour  were  subject  to  the  lien 
of  the  mortgage  ? 

Perkins,  tit.  Grants,  §  65,  says:  "It  is  a  common  learning  in 
the  law,  that  a  man  cannot  grant  or  charge  that  which  he  hath  not." 
A  grant  will  operate  only  upon  goods  which  the  grantor  has  actually 
or  potentially  at  the  time  of  the  grant. 

Chief  Justice  Tindall  fully  recognized  this  rule  in  Lunn  v.  Thor- 
ion,  1  Com.  Bench,  379,  which  has  since  been  received  as  authority 
both  in  England  and  this  country,  as  applicable  to  sales  as  well 
as  to  mortgages. 

The  suggestion  of  Chief  Justice  Tindall,  that  the  grant  might 
be  so  framed  as  to  give  the  grantee  a  right  between  themselves  to 
seize  after-acquired  goods  of  the  grantor,  was  acted  upon  in  Con- 
greve  v.  Evetts,  10  Exch.  298 ;  Hope  v.  HayUy,  5  Ellis  &  B.  830, 
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and  in  other  cases  cited  below,  but  the  doctrine  held  in  the  prin- 
cipal case  has  not  been  shaken ;  on  the  contrary,  it  is  in  a  mass  of 
cases  declared  to  be  settled,  if  not  elementary  law  {Oale  v.  Burnett, 
7  Q.  B.  860;  Chidell  v.  Oaisworthy,  6  C.  B.  [N.  S.]  4:71;  Jones  v. 
Richardson,  10  Mete.  481 ;  Barnard  v.  Eaton,  2  Cush.  294 ;  Rice  v. 
Stone,  1  Allen,  666 ;  Low  v.  Pew,  108  Mass.  347 ;  Van  Hoozer  v. 
Cory,  34  Barb.  9;  and  many  other  cases  cited  in  Benjamin  on 
Sales,  §  79,  note  h) . 

That  this  is  the  rule  at  law,  is  regarded  by  Chancellor  Green  in 
Smithurst  v.  Edmunds,  1  McCarter,  408,  as  beyond  controversy. 
He  says  that  to  constitute  a  valid  legal  sale,  the  vendor  must  have 
a  present  property,  either  actual  or  potential,  in  the  thing  sold. 

The  judgment  of  the  Court  below  in  favor  of  the  defendant  was 
right,  and  should  be  afiirmed. 


BRETT  V.  CARTER. 
District  Court  of  the  United  States,  1875. 

(2  Lowell,  458.) 

%ynJ-~t^(^3  7>i/f^Bill  i^  equity  by  the  assignee  in  bankruptcy  of  one  Osborne  N". 
'^kZ^-I  ,  yU-^  Sargent,  against  a  mortgagee  of  the  stock  of  stationery  and  other 
^  *^^^.*«JL  H  similar  goods.  It  appeared  that  Sargent  bought  out  the  stock  in 
fjj^  m  Ti*^  trade  of  the  defendant  Carter,  as  carried,  on  by  him  at  a  certain 
^^JLu  A,  place,  in  November,  1874,  and  on  the  same  day  he  gave  back  a 
4«  W.  mortgage  to  secure  the  payment  of  the  purchase  money  by  install- 
Uv/  J^^^^*i*-ments,  represented  by  promissory  notes  extending  over  a  period  of 
^  ^-f, -  vinT-  ^^^r  years.  The  mortgage  conveyed  the  stock  '*  and  any  other 
i^tt^Ji/^^y^uAJUgooiB  which  may  from  time  to  time,  during  the  existence  of  this 
L»uAjlX»  #ujt-^ortgage,  be  purchased  by  the  grantor  and  put  into  said  store  to 
K^\  ^4y^ ^.replace  any  part  of  said  stock  which  may  have  been  disposed  of.*' 
7         .J^^-^^^^S  *^®  covenants  was  one,  that,  if  the  stock  should  be  dimi- 

*^  ^^'^^^nished  ''faster  than  said  sum  hereby  secured  is  paid,  said  grantor. 
.^^r^Axo/        y-  jg  ^Q  furnish  further  security  for  said  simi,  whenever  required  by 

jc^c.^     said  grantee.*' 

*^  TtT^^^T^'^x^^  ^^^  ^^  ^^®  notes  were  duly  paid,  but  one  that  came  due  in  No- 
^"^'^^^^^^''''T'^l^ember,  1875,  was  not  paid  in  full,  and  the  defendant  demanded 

further  security,  and  a  mortgage  was  given  of  such  stock  as  had 
been  acquired  during  the  year.  This  mortgage  was  given  about 
two  weeks  before  the  petition  in  bankruptcy  was  filed,  and  the 
theory  of  the  bill  was  that  it  was  a  preference.  The  complainants 
afterwards  asked  leave  to  amend,  and  allege  the  first  mortgage  to 


68  CONVEYANCE.  [CHAP.  I. 

be  void,  on  the  ground  that  the  mortgagor  was  tacitly  permitted  to 
sell  the  goods  in  the  ordinary  course  of  his  trade. 

The  defendant  insisted  that  both  mortgages  were  valid. 

Lowell,  J.  The  Court  of  Appeals  of  New  York  decided,  by  a 
bench  which  was  equally  divided  in  opinion,  that  a  mortgage  of 
chattels  which  permits  the  mortgagor  to  continue  in  possession  and 
to  sell  the  goods  in  the  ordinary  course  of  business,  is  void  on  its 
face,  as  mere  matter  of  law  (Qriswold  v.  Sheldon^  4  Comstock, 
581).  This  decision  has  had  a  remarkable  following,  and  its  doc- 
trine appears  to  have  become  the  settled  law  of  New  York,  Ohio 
and  Illinois.  It  is  not  the  law  of  England,  Maine,  Massachusetts, 
Michigan,  or  Iowa.  In  several  States  it  has  not  been  passed  upon. 
But  as  this  new  doctrine,  or,  rather,  revival  of  an  old  one,  has  been 
said  by  Mr.  Justice  Davis,  of  the  Supreme  Court,  to  be  so  general 
and  just  that  it  may  be  presumed  to  be  the  law  of  Indiana,  in  the 
absence  of  express  and  unambiguous  decisions  of  the  courts  of 
that  State  to  the  contrary,  and  as  I  venture  to  doubt  both  the  gen- 
erality and  the  justice  of  the  doctrine,  it  becomes  me,  with  all  the 
respect  I  feel  for  that  opinion,  to  state  my  reasons  for  not  acceding 
to  it.  If  the  rule,  whichever  way  it  may  be,  were  a  settled  rule  of 
property  in  Massachusetts,  inquiry  into  its  history  or  justice  would 
be  unnecessary;  but  although  I  have  no  doubt  my  decision  will  ac- 
cord with  the  law  of  Massachusetts,  I  have  not  found  a  case  in  this 
State  in  which  the  decisions  in  New  York  were  reviewed,  and  it 
is  possibly  still  a  question  for  discussion. 

I  had  supposed  it  to  be  well  settled,  after  much  debate  and  con- 
flict of  opinion,  certainly,  but  substantially  settled,  that  when  a 
vendor  or  mortgagor  was  permitted  to  retain  the  possession  and 
control  of  his  goods  and  act  as  apparent  owner,  the  question  whether 
this  was  a  fraud  or  not  was  one  of  fact  for  the  jury,  excepting 
under  a  peculiar  clause  of  the  bankrupt  law  of  England.  It  is 
so  pronounced  by  Mr.  May,  in  his  valuable  treatise  on  Voluntary 
and  Fraudulent  Conveyances,  p.  126,  and  by  the  cases  he  cites, 
and  by  the  learned  editors,  both  English  and  American,  of  Smith's 
Leading  Cases,  notes  to  Twyne's  Case,  Vol.  I.,  p.  1,  &c.  By  the 
law  of  England,  as  I  understand  it,  there  are  no  constructive  or 
artificial  frauds,  or,  if  the  term  is  preferred,  frauds  in  law,  re- 
maining, excepting,  first,  such  as  are  expressly  made  so  by  statute ; 
as,  for  instance,  when  a  bankrupt  retains  the  order  and  disposition 
of  goods,  as  apparent  owner,  with  the  consent  of  the  true  owner. 
We  have  not  adopted  this  part  of  the  bankrupt  law,  as  was  somewhat 
emphatically  said  in  a  late  case  in  the  Supreme  Court,  Sawyer  v. 
Turpin,  91  XJ.  S.  (1  Otto)  114,  121;  or,  second.  Where  the  act  is 
necessarily  a  fraud  on  creditors,  as  where  an  insolvent  person  gives 
away  a  part  of  his  estate  for  no  valuable  consideration,  or  the  whole 
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of  it  to  one  antecedent  creditor.  These,  to  be  sure,  are  examples, 
but  very  few  others  could  be  adduced,  and  I  understand  the  true 
law  both  here  and  in  England  to  have  been,  until  lately,  that  a 
conveyance  for  valuable  present  consideration  is  never  a  fraud  in 
law  on  the  face  of  the  deed,  and,  if  fraud  is  alleged  to  exist,  it  must 
be  proved  as  a  fact ;  and  that  was  the  law  even  before  registration 
was  required  for  the  benefit  of  persons  dq^ling  with  the  mort- 
gagor. 

It  is  very  strange  that  after  our  Legislatures  have  met  the  dif- 
ficulty in  Twyne's  Case,  by  requiring  registration,  which  gives  not 
only  constructive,  but  in  most  cases  actual  notice  of  mortgages, 
and  when  many  of  them  have  provided  that  fraud  shall  be  a  ques- 
tion of  fact  for  the  jury,  the  decisions  which  I  have  cited,  and 
others  following  them,  should  have  reverted  to  the  harsher  doc- 
trine which  had  already  grown  obsolete  before  the  laws  provided 
any  notice  at  all,  or  any  rule  of  evidence  about  fraud. 

It  is  plain  that  such  a  doctrine  virtually  prevents  a  trader  from 
mortgaging  his  stock  at  any  time  for  any  useful  purpose,  for  if  he 
cannot  sell  in  the  ordinary  course  of  trade,  or  only  as  the  trustee 
and  agent  of  the  mortgagee,  he  might  as  well  give  possession  to 
the  mortgagee  at  once  and  go  out  of  business.  In  this  case  he  never 
could  have  begun  business,  for  the  whole  stock  was  supplied  by 
the  defendant.  I  would  refer  in  this  connection  to  the  very  able 
opinions  of  Judge  Dillon  in  Hughs  v.  Cory,  20  Iowa,  399,  and  of 
Judge  Campbell  in  Oay  v.  Bidwell^  7  Mich.  519,  in  which  they 
refuse  to  follow  the  decisions  in  New  York,  and  give  reasons  for 
that  refusal,  which,  in  my  judgment,  are  unanswerable. 

If  it  be  said  that  this  is  one  of  those  cases  in  which  fraud  is  a 
necessary  result  of  the  deed,  all  I  can  say  is  that  this  brings  us  to 
an  ultimate  fact  of  observation  and  experience,  and  I  am  unable  to 
see  the  necessity.  Indeed,  it  is  much  more  difficult  for  me  to  see 
how  creditors  can  be  defrauded  in  such  a  case,  when  they  are  told 
in  the  deed  itself  that  the  debtor  has  no  credit  and  no  property  that 
he  can  call  his  own,  than  that  the  mortgagee  is  most  outrageously 
defrauded  by  such  a  rule,  which  devotes  his  property  to  the  pay- 
ment of  another  person's  old  debts  the  very  instant  that  he  has 
parted  with  the  possession,  taking  back  a  security  which  is  admitted 
to  be  honestly  given.  Take  this  very  case  as  an  illustration.  It  is 
admitted  there  was  no  fraud  in  fact ;  that  the  trader's  whole  stock 
was  supplied  by  the  defendant;  that  the  mortgage  shows  that  all 
the  stock,  present  and  future,  is  hypothecated,  not  as  a  cover  or 
blind,  for  there  was  none,  but  to  the  payment  of  a  certain  debt  by 
certain  installments.  N"o  offer  is  made  to  prove  that  any  one  was 
deceived,  or  even  was  ignorant  of  the  mortgage,  but  I  am  asked  to 
find  fraud  in  law  when  I  know,  and  it  is  admitted,  there  was  none 
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in  fact.  Besides  cases  already  cited,  see  Brigga  v.  Parkman,  2  Met 
258;  Jones  v.  Huggeford,  3  id.  515;  Barnard  v.  Eaton,  2  CusIl 
394;  Cobb  v.  Farr,  16  Gray,  597;  Mitchell  v.  Winslow,  2  Story, 
630;  Abbott  v.  Goodwin,  20  Maine,  408. 

The  second  point  in  this  case  is  no  less  interesting  than  the  first. 
By  the  mortgage,  the  stock  that  shall  be  put  into  the  shop  by  the 
mortgagor  is  included  in  the  conveyance.  It  is  undoubtedly  the 
law  of  courts  of  equity,  as  cases  presently  to  be  cited  will  show, 
that  after  acquired  chattels  definitely  pointed  out,  as,  for  instance, 
by  reference  to  the  ship,  mill,  or  place  into  which  they  are  to  be 
brought,  may  be  lawfully  assigned  as  security.  The  common  law 
recognizes  such  transfers  of  land  by  way  of  estoppel,  and  of  chat- 
tels when  they  are  the  produce  of  land  or  of  chattels  already  owned 
by  the  transferrer,  but  not  of  future  chattels  simpliciter,  unless 
there  be  some  novus  actus  interveniens  after  the  chattels  are  ac- 
quired; that  is  to  say,  either  some  new  transfer,  or  possession 
taken  under  the  old.  It  may  be  cause  of  regret  that  the  law 
should  be  different  in  the  courts  of  common  law  and  equity,  but 
this  is  of  no  importance  in  bankruptcy,  because  it  has  been  the  law 
for  a  great  while  that  an  assignee  in  bankruptcy  takes  only  the 
beneficial  interest  of  the  bankrupt;  and  the  courts  of  law  have 
admitted  equitable  defences,  such  as  equitable  liens,  &c.,  to  be  set 
up  in  such  cases,  years  before  they  had  power  by  statute  or  usage 
to  admit  equitable  pleas  in  ordinary  controversies ;  and  it  was  every 
day's  practice  to  find  these  courts  passing  upon  equitable  titles  in 
behalf  of  a  defendant,  which  they  professed  to  know  nothing  about, 
and  certainly  could  not  deal  with,  if  relied  on  by  a  plaintiff.  Such 
was  and  is  the  law,  and  a  very  just  law,  as  far  as  it  goes. 

But  granting  the  rule  in  equity  to  be  that  after-acquired  chat- 
tels may  be  mortgaged,  the  point  that  has  given  me  most  diflBculty 
is  whether  such  is  the  law  of  Massachusetts.  I  suppose  that  the 
Federal  courts,  in  all  matters  of  title  to  property,  whether  real  or 
personal,  when  there  is  no  question  of  commercial  or  maritime  or 
general  law,  and  none  of  the  conflict  of  laws,  are  as  much  bound 
in  equity  as  at  common  law  by  the  jurisprudence  of  the  State  in 
which  they  sit.  Or,  in  other  words,  I  understand  that  the  thirty- 
fourth  section  of  the  judiciary  act,  making  the  laws  of  the  State 
the  rule  in  actions  at  common  law,  is  declaratory  only,  and  that  on 
both  sides  of  this  Court  I  am  bound  to  follow  the  law  of  Mass- 
achusetts in  the  local  questions,  and  the  general  law  in  general 
questions. 

Now,  the  only  decision  I  can  find  in  equity  in  this  State  upon 
this  subject  certainly  decides  very  distinctly  that  even  in  equity  a 
mortgage  of  after-acquired  chattels  is  invalid  (Moody  v.  Wright, 
13  Met.  17).    In  that  case  the  Court  refused  to  follow  the  then  re- 
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cent  decision  of  Story,  J.,  in  Mitchell  v.  Winslow,  2  Story,  630, 
and  relied  largely  on  the  dictum  of  a  very  distinguished  judge. 
Baron  Parke,  who  said,  in  Mogg  v.  Baker,  3  M.  &  W.  195,  that 
there  was  no  such  lien  in  equity.  Some  years  after  these  de- 
cisions were  rendered  the  House  of  Lords  unanimously  followed 
the  doctrine  of  Judge  Story,  and  reversed  a  decision  of  Lord  Camp- 
bell, which  had  been  founded  on  the  dictum  already  referred  to, 
and  Baron  Parke  concurred  in  the  reversal  {Holroyd  v.  Marshall, 
10  H.  of  L.  191).  This  was  not  a  new  doctrine  in  courts  of  equity. 
(See  Curtis  v.  Auber,  1  Jac.  &  W.  532;  Re  Ship  Warre,  8  Price, 
269 ;  Langton  v.  Horton,  1  Hare,  549 ;  Douglas  v.  Russell,  4  Sim. 
524;  1  Myl.  &  K.  428;  Re  Howe,  1  Paige,  129.)' 

These  cases  have  been  repeatedly  followed  in  England,  and  even 
more  often  in  this  country,  and,  so  far  as  I  am  aware,  with  not 
a  single  decision  the  other  way  of  late  years.  It  is  true  that  a 
great  many  of  the  cases  arose  upon  mortgages  given  by  railroad 
companies,  and  some  few  judges  have  founded  a  distinction  upon 
that  circumstance.  But  there  is  no  difference  in  principle  between 
the  mortgage  by  such  a  corporation  of  its  rolling  stock  not  yet 
in  esse  and  that  by  a  trader  of  his  future  stock  in  trade  in  a  par- 
ticular shop.  The  truth  merely  is,  that  from  the  nature  of  the  for- 
mer, the  large  sums  which  they  deal  with,  and  the  time  at  which 
they  must  be  negotiated,  which  is  before  the  road  is  finished,  at- 
tention was  called  to  the  great  injustice  that  would  be  done  in  dis- 
placing the  first  mortgage  in  favor  either  of  general  creditors  or 
even  of  subsequent  mortgagees;  but  similar  injustice  will  be  done 
in  all  such  cases  to  the  extent  of  the  value  involved.  The  following 
are  some  of  these  decisions :  Holroyd  v.  Marshall,  10  H.  of  L.  191 ; 
Pennock  v.  Coe,  23  How,  117;  Morrill  v.  Noyes,  56  Maine,  4/58; 
Pierce  v.  Emery,  32  K  H.  484;  Benjamin  v.  Elmira  R.  R,  Co., 
49  Barb.  441;  Phila,  &c,  Co.  v.  Woeljyper,  64  Penn.  St.  (14  Smith) 
366 ;  Phillips  v.  Winslow,  18  B.  Mon.  431 ;  Sillers  v.  Lester,  48 
Miss.  513;  Pierce  v.  Mil  R.  R.  Co.,  24  Wis.  551. 

Considering  the  decision  of  Judge  Story  in  this  circuit,  and  the 
reasons  given  by  the  Court  of  Massachusetts  for  not  following  it, 
and  the  entire  consistency  of  all  the  recent  decisions  with  Judge 
Story's  views,  and  the  disappearance  of  Baron  Parke's  dictum,  I 
am  not  prepared  to  say,  that  if  the  supreme  judicial  court  were 
now  asked  to  review  their  decision  in  Moody  v.  Wright,  it  is  at  all 
certain  they  would  not  reverse  it,  and  under  the  circumstances  I 
do  not  feel  bound  to  hold  that  that  case  furnishes  a  settled  rule  of 
property  which  I  must  follow.  So  far  from  that,  I  believe  that  the 
law  of  Massachusetts  in  equity  is  that  a  mortgage  of  after-acquired 
chattels  is  valid. 

I  am  of  the  opinion  that  the  mortgage  of  1874  created  a  valid 
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lien  in  behalf  of  the  defendant  upon  the  stock  of  goods  in  the  shop 
at  the  time  of  the  bankruptcy,  and  that  the  mortgage  of  1875  does 
not  vitiate  this  lien.  The  fixtures,  however,  which  were  not  men- 
tioned in  the  first  mortgage,  cannot  be  held  by  the  second,  because 
that  was  given  after  the  bankrupt  had  become  insolvent,  to  the 
knowledge  of  the  defendant.^ 

Decree  accordingly. 


KKIBB8  V.  ALFORD. 

%  Court  op  Appeals  of  New  York,  1890. 

^  {120  N,  r.  619.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
T^lPCi.  y  V2«^  Court  in  the  fifth  judicial  department,  entered  upon  an  order  made 
-7_Jj  />  .  the  first  Tuesday  of  June,  1887,  which  affirmed  a  judgment  in  favor 
^A*"**^  JLoi  plaintiflE  entered  upon  the  report  of  a  referee.  The  nature  of  the 
f^  "^  ^^^  action  and  the  facts  are  sufficiently  stated  in  the  opinion. 
>i/<r>.:^-'^4A.*/c^eA/  Parker,  J.  On  the  15th  day  of  May,  1880,  one  Johnson,  then 
/cs/  Cf  1  Ayyy-^*^  being  the  owner  in  fee  of  certain  lands,  executed  and  delivered  to 
J       J ^  Thomas  Argue  an  instrument  in  writing  (which  for  convenience 


A^u/t^«s#  «>c-^    ^jjj  hereafter  be  termed  a  lease),  which  conferred  upon  the  latter 

'/>ii4  ^^i^-^*^^^'   the  exclusive  right  to  produce  oil  and  gas  from  said  land  for  a 

/%>^  J  J  «Mr/-'  period  of  twelve  years.     For  that  purpose  it  permitted  him  to  go 

^^     Av     y      Tipon  the  land  and  make  necessary  erections;  but  as  to  any  other 

^^^^^^^   ///     ^^®  Johnson  reserved  the  possession  and  right  of  enjoyment.    It 

^^tiyur^^yvd^  yW^gave  to  Argue  the  right  to  remove  any  and  all  tools,  boilers,  en- 

rfi   ^JuOtiU  ii^o.**^gm.e^  and  machinery;  also  the  casing  to  the  wells  and  drive-pipe, 

^^W  'f^ftk^.  '^^^^  ^^  Johnson  should  refuse  to  pay  a  fair  price  therefor. 

/»-t«LtA-  i?v»fc^  Pursuant  to  the  terms  of  the  lease  Argue  and  his  assignees 

'^^^Oinitiu^  Jt^i^   placed  upon  the  property  engines,  boilers  and  other  machinery 

jn^:tf^AAj^^  et  necessary  to  carry  on  the  operations  for  which  the  lease  provided, 

^  -ru*4  e^o^vt/^BJiA.  in  view  of  the  intent  of  the  parties  as  manifested  by  the  terms 

of  the  lease  and  otherwise,  these  articles  retained  their  character 
of  personalty  after  annexation  {Potter  v.  Cromwell,  40  N.  Y. 
287 ;  Murdoch  v.  Oifford,  18  id.  28 ;  Hoyle  v.  P.  &  M.  B.  R.  Co., 
54  id.  314,  324;  McRea  v.  C.  N.  Bank,  66  id,  489-495). 

In  October,  1880,  Argue  assigned  his  interest  in  the  lease  to  Al- 
bert Garrett  and  Adam  Prentice.    Thereafter  Adam  Prentice,  to 

^  Scharfenhurg  v.  Biahopy  35  la.  60  (1872),  accord.  This  is  the  prevailing 
Tiew.  The  contrary  opinion,  which  formerly  prevailed  in  Illinois  {Hunt 
V.  Bullock,  23  111.  320  [I860];  Palmer  v.  Forhea,  id.  301)  seems  to  have 
been  dissipated.    Borden  v.  Croak,  131  111.  68  (1889). 
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fleciire  the  payment  of  $960.60,  executed  and  delivered  to  the  plain- 
tiff a  mortgage  on  his  undivided  interest  in  the  lease  and  upon  all 
"  his  interest  in  the  oil  wells  now  thereon  and  to  be  by  him  placed 
thereon,  witli  ail  his  interest  in  the  structures,  fixtures,  equipments 
and  appurtenances  now  on  said  lease  or  hereafter  to  be  placed 
thereon/^  On  the  10th  of  January,  1881,  a  copy  of  the  mortgage 
was  filed  in  the  Town  Clerk's  office,  and  thereafter  it  was  duly 
refiled.  Subsequently,  and  on  the  24th  day  of  August,  1882,  Gar- 
rett and  Prentice  sold  and  assigned  all  their  rights  and  interests 
under  the  lease  to  the  defendants  Alford  and  Curtis,  who  thereafter 
finished  one  well,  put  down  two  others,  and  added  largely  to  the 
plant  by  way  of  engines,  boilers  and  other  machinery. 

And  the  substantial  question  presented  by  this  appeal  is,  whether 
the  tubings,  casings,  engines,  boilers,  shafting  and  other  machinery 
purchased  and  placed  upon  the  property  after  the  giving  of  the 
mortgage  are  embraced  within  it.  True,  the  appellant  contends 
that  his  title  to  the  chattels  is  not  burdened  with  the  plaintiff's 
mortgage,  bedause,  as  he  alleges,  Alford  and  Curtis  purchased  in 
good  faith  and  without  notice ;  but  this  claim  is  not  well  founded, 
for  while  a  search,  which  failed  to  disclose  the  existence  of  a  mort- 
gage, was  timely  made  in  the  Town  Clerk's  office,  the  referee  has 
found  upon  sufficient  evidence  to  support  it,  that  the  mortgage  was 
filed  as  a  chattel  mortgage  in  the  proper  Town  Clerk's  office,  and 
within  thirty  days  of  the  expiration  of  the  year  thereafter  it  was 
refiled  with  the  statement  required  by  statute.  Alford  and  Curtis 
are,  therefore,  chargeable  with  constructive  notice,  and  the  lien  of 
the  plaintiff  is  not  affected  by  their  failure  to  find  the  mortgage. 

In  some  jurisdictions  validity  is  denied  to  a  contract  in  so  far  as 
it  purports  to  embrace  property  to  be  acquired  after  date.  The 
reason  assigned  for  this  holding  is  tersely  stated  in  Perkins  (sec. 
65) :  "  It  is  a  common  learning  in  the  law  that  a  man  cannot  grant 
or  charge  that  which  he  hath  not."  In  others  it  is  held  to  be  in- 
valid in  law  and  yet  operative  in  equity.  Unexplained,  this  seems 
to  be  a  solecism,  and  results  from  a  use  of  language  which  fails  to 
accurately  convey  the  idea  intended.  Invalidity  at  law  imports 
nothing  more  than  that  a  mortgage  of  property  thereafter  to  be 
acquired  is  ineffectual  as  a  grant  to  pass  the  legal  title.  A  court  of 
equity,  in  giving  effect  to  such  a  provision,  does  not  put  itself  in 
confiict  with  that  principle.  It  does  not  hold  that  a  conveyance 
of  that  which  does  not  exist  operates  as  a  present  transfer  in  equity, 
any  more  than  it  does  in  law.  But  it  construes  the  instrument  as 
operating  by  way  of  present  contract  to  give  a  lien,  which,  as  be- 
tween the  parties,  takes  effect  and  attaches  to  the  subject  of  it  as 
soon  as  it  comes  into  the  ownership  of  the  party.  Such  we  deem 
the  rule  to  be  in  equity  in  this  State  {McCaffrey  v.  Woodin,  65 
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N.  Y.  459;  Wisner  v.  Ocumpaugh,  71  id,  113;  Coats  v.  Donnell, 
94:  id,  168-177). 

As  between  the  mortgagor^  or  his  assignee,  and  the  mortgagee, 
therefore,  the  chattel  mortgage  operated  to  create  a  lien  in  equity 
as  to  the  chattels  purchased  and  placed  upon  the  property  by  the 
mortgagor  subsequent  to  its  date.  This  lien  the  trial  court  rightly 
enforced  by  its  judgment.  But  it  went  further  and  declared,  in 
effect,  that  the  lien  attached  to  the  personalty  placed  upon  the 
property  by  the  assignees  of  the  mortgagor  as  well.  This,  we  think, 
was  error.     The  assignees  did  not  contract  that  the  machinery  to 

I  be  placed  upon  the  property  by  them  should  be  subject  to  the  pro- 
visions of  the  mortgage.  They  did  not  assume  or  agree  to  pay  the 
mortgage  or  carry  out  its  provisions.  Indeed,  the  assignment  con- 
tained no  condition  or  covenant  whatsoever,  and  the  assignees  did 
not  even  know  of  the  existence  of  the  mortgage.  Their  acceptance 
of  the  lease  bound  them  to  fulfill  the  covenants  running  with 
the  land  (113  Penn  St.  83;  Spencet^s  Case,  1  Smith's  L.  C.  145). 
But  it  did  not,  in  addition,  burden  them  with  the  obligation  to 
make  good  the  personal  covenants  given  by  the  lessee  to  third  par- 
ties as  security  for  an  indebtedness,  because  they  had  constructive 
^  notice  of  the  existence  of  the  mortgage  the  lien  of  plaintiff  can 
be  enforced,  and  the  defendants  deprived  of  the  machinery  on  the 
premises  at  the  time  of  the  purchase  by  them  of  the  lease.  But  the 
lien  provided  for  by  the  instrument  could  in  any  event  only  extend 
to  property  thereafter  acquired  by  the  mortgagor.  It  could  not 
attach  to  chattels  to  which  the  mortgagor  has  not  acquired  either 
title  or  possession.  Indeed,  it  does  not,  by  its  terms,  purport  to 
embrace  any  other  after-acquired  property  than  that  placed  thereon 
by  the  mortgagor. 

It  follows,  from  the  views  expressed,  that  the  judgment  should 
be  reversed  and  a  new  trial  granted,  with  costs  of  this  court  to  the 
appellant,  unless,  within  thirty  days,  the  plaintiff  stipulate  to 
modify  the  judgment  by  excepting  therefrom  the  articles  placed 
on  the  property  after  the  assignment  to  Alford  and  Curtis,  and 
described  in  Schedule  D.,  in  which  event  the  judgment  as  modified 
is  affirmed,  with  costs  to  the  appellant. 

All  concur  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  accordingly. 
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THE  EOCHESTEB  DISTILLING  CO.  v.  EASEY. 

CouET  OF  Appeals  of  New  York,  1894. 

(142  N.  Y.  570.) 

-y^^  Appeal  from  order  of  the  General  Term  of  the  Supreme  Court 

//ttfc^.  y      in  the  fifth  judicial  department,  made  October  4,  1892,  which  re- 

^^/5t4^  ^«<«W^^^^  *  judgment  in  favor  of  defendant,  entered  upon  a  verdict 
yl  y     ^^%^^  directed  by  the  court,  and  granted  a  new  trial. 
/      f'     /      '^j^  I^  February,  1890,  the  plaintiff  recovered  a  judgment  against 
^ .  ^';«^5'^»^ne  Lovell  for  $147.44.     In  April,  1890,  Lovell,  being  the  lessee 
^^yK^j^^CiC^ .       of  certain  farm  lands,  in  order  to  secure  one  Page  as  an  accommo- 

(2/-  ^ct-^^**-*^  dation  indorser  and  for  the  repayment  of  money  borrowed  from 
t/  /    ^   ^      \^Ts\^y  executed  and  delivered  to  him  a  chattel  mortgage ;    which 

/^^_J  04t    if^T'covered  "the  grass  now  growing  upon  the  premises  leased,  etc.; 

\f^/;z^    <e^>J     also  all  the  com,  potatoes,  oats  and  beans,  which  are  now  sown  or 


y^>^• 


planted,  or  which  are  hereafter  sown  or  planted  during  the  next 
year,  etc.'^  At  the  time,  but  a  small  part  of  the  land  had  been 
planted  with  potatoes,  and  the  greater  part  of  the  planting  of  pota- 
toes, and  all  that  of  the  beans,  was  done  in  the  following  month. 
On  July  5th  an  execution  was  issued  upon  plaintiff's  judgment, 
and  the  sheriff  levied  upon  the  growing  crops  and  advertised  their 
sale  in  August;  at  which  sale  plaintiflE  purchased  them.  After  the 
levy  by  the  sheriff.  Page,  the  chattel  mortgagee,  on  July  15  th  fore- 
closed under  his  mortgage,  gave  notice  and  sold  the  growing  crops 
to  the  defendant.  Defendant  took  possession  of  the  property  so 
purchased  and  this  action  was  brought  to  recover  its  possession. 
The  trial  judge,  being  moved  by  each  of  the  parties  for  a  verdict 
in  his  favor,  directed  it  for  the  plaintiff  as  to  the  beans  and  for  the 
defendant  as  to  the  potatoes  and  ordered  the  exception  taken  to 
that  direction  to  be  heard,  in  the  first  instance,  at  the  General 
Term.  That  court  sustained  the  plaintiff's  exception  to  the  ruling 
of  the  trial  judge  and  ordered  a  new  trial ;  but  allowed  an  appeal 
to  this  court,  on  the  ground  that  a  question  of  law  was  involved 
which  ought  to  be  reviewed. 

Gray,  J.  I  think  this  case  does  not,  in  principle,  differ  from 
any  other  case,  where  a  chattel  mortgage  has  been  given  upon 
property  in  expectancy  and  which  has  no  potential  existence  at  the 
time  of  its  execution.  The  fact  that  the  subject  of  the  mortgage 
is  a  crop  to  be  planted  and  raised  in  the  future  upon  land  does 
not  affect  the  determination  of  this  question  upon  established  prin- 
ciples. It  may  be  that  precisely  such  a  case,  in  its  facts,  has  not 
been  passed  upon  in  this  court ;  but  there  are  expressions  of  opin- 
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ion,  in  several  cases  of  a  kindred  nature^  in  the  reports  of  this  court 
and  of  other  courts  in  this  State,  which  leave  us  in  no  doubt  as 
to  the  doctrine  which  should  govern.  The  proposition  that  a  mort- 
gage upon  chattels  having  no  actual,  nor  potential,  existence,  can 
operate  to  charge  them  with  a  lien,  when  they  come  into  existence, 
as  against  an  attaching,  or  an  execution  creditor,  has  frequently 
been  discountenanced  and  repudiated.  Orantham  v.  Hawley,  Ho- 
bart,  133,  is  the  general  source  of  authority  for  the  proposition  that 
one  may  grant  what  he  has  only  potentially,  and  there  is  no  good 
reason  for  doubting  that  that  which  has  a  potential,  or  possible 
existence,  like  the  spontaneous  product  of  the  earth,  or  the  in- 
crease of  that  which  is  in  existence,  may  properly  be  the  subject  of 
sale,  or  of  mortgage.  The  right  to  it,  when  it  comes  into  exist- 
ence, is  regarded  as  a  present  vested  right.  That  which  is,  how- 
ever, the  annual  product  of  labor  and  of  the  cultivation  of  the 
earth  cannot  be  said  to  have  either  an  actual,  or  a  potential  exist- 
ence before  a  planting. 

This  action  being  one  at  law,  the  inquiry  is  limited  to  ascertaining 
the  strictly  legal  rights  of  two  contending  creditors  to  the  property 
of  their  debtor,  Powell,  in  the  crops  which  he  had  raised.  It  is 
unlike  some  of  the  cases,  which  have  arisen  between  the  lessor  of 
land  and  his  lessee.  In  such  a  case,  a  different  principle  might 
operate  to  create  and  support  the  lien  of  the  landlord  upon  the 
crops,  as  they  come  into  existence  upon  the  land.  The  title  to  the 
land  being  in  him,  an  agreement  between  him  and  the  lessee  for  a 
lien  upon  the  crops  to  be  raised,  to  secure  the  payment  of  the  rent, 
would  operate  and  be  given  legal  effect,  as  a  reservation,  at  the 
time,  of  the  title  to  the  product  of  the  land.  That  was  the  case  of 
Andrew  v.  Newcomh,  32  N.  Y.  417,  where-  the  owner  of  land 
agreed  with  another  that  he  might  cultivate  it  at  a  certain  rent; 
the  crop  to  remain  the  property  of  the  landlord,  until  the  tenant 
should  give  him  security  for  the  rent.  Judge  Denio  repudiated  the 
idea  that  the  arrangement  could  be  called  a  conditional  sale  of 
the  flax;  because  the  subject  was  not  in  existence.  He  held  that 
the  idea  of  a  pledge  or  of  a  sale  had  no  application  and  that  the 
effect  of  the  contract  was  to  give  to  the  landlord  the  original  title 
to  the  crop.  His  remarks  upon  the  subsequent  vesting  of  the 
title  to  crops,  when  they  come  into  being,  have  reference  to  such  an 
arrangement  between  landlord  and  tenant  and  not  to  the  case  of  a 
mortgage,  or  conditional  sale  to  some  third  person  of  crops  yet  to 
be  planted.  Mr.  Thomas,  in  his  work  on  Chattel  Mortgages,  upon 
the  subject  of  mortgaging  a  crop  not  yet  planted,  says  (§  149) 
"the  weight  of  authority  inclines  to  the  view  that  the  lien  is  an 
equitable  one  and  differs,  in  some  respects,  from  the  charge  created 
by  a  mortgage  of  property  in  existence  at  the  date  of  the  agree- 
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ment ;  ^'  and,  again,  he  says  '^  the  authorities  are  mainly  to  the 
effect  that  such  a  mortgage  conveys  no  title  or  interest  as  against 
attaching,  or  judgment  creditors  of  the  mortgagor.**  About  this 
question  of  mortgaging  personal  property,  to  be  subsequently  ac- 
quired, much  has  been  written  in  the  books,  which  I  deem  unneces- 
sary to  resume  here  at  any  great  length.  It  results  from  a  review 
of  the  authorities  that  a  mortgage  cannot  be  given  future  effect  as 
a  lien  upon  personal  property,  which,  at  the  time  of  its  delivery, 
was  not  in  existence,  actually  or  potentially,  when  the  rights  of 
creditors  have  intervened.  At  law  such  a  mortgage  must  be  con- 
ceded to  be  void.  The  mortgage  could  have  no  positive  operation 
to  transfer  in  prcesenti  property  not  in  esse.  At  furthest,  it  might 
operate  by  way  of  a  present  contract  between  the  parties  that  the 
creditor  should  have  a  lien  upon  the  property  to  be  subsequently 
acquired  by  his  debtor,  which  equity  would  enforce  as  against  the 
latter. 

In  Bank  of  Lansingburgh  v.  Crary,  1  Barb.  642,  Paige,  J.,  ob- 
served :  '^  I  strongly  incline  to  the  opinion  that  a  chattel  mortgage 
can  only  operate  on  property  in  actual  existence  at  the  time  of  its 
execution;  that  it  cannot  be  given  on  the  future  products  of  real 
estate ;  and  that  if  given  one  day,  or  one  week,  before  the  product 
of  the  land  comes  into  existence,  it  is  as  inoperative  as  if  the  chattel 
mortgage  had  been  given  on  a  crop  of  grass  or  grain,  one,  two,  or 
three  years  previous  to  its  production.** 

In  a  subsequent  case,  the  same  learned  judge  considered  the 
nature  of  a  mortgage  relating  to  property  not  then  in  existence 
and  its  effect  as  to  creditors  of  the  mortgagor.  In  Otis  v.  Sill,  8 
Barb.  102,  the  plaintiff  claimed  under  a  chattel  mortgage,  which, 
after  describing  the  property  mortgaged,  contained  the  following 
clause :  '*  All  scythes  manufactured  out  of  the  said  iron  and  steel 
and  all  scythes,  iron,  steel  and  coal  which  may  be  purchased  in  lieu 
of  the  property  aforesaid.**  Subsequently,  the  property  was  taken 
under  executions  issued  on  judgments  and  the  action  was  brought 
for  its  taking  and  detention.  Paige,  J.,  refers  to  his  opinion  in 
Bank  of  Lansingburgh  v.  Crary,  that  a  chattel  mortgage  could  only 
operate  on  property  in  actual  existence  at  the  time  of  its  execution. 
He  elaborately  discusses  the  question  of  whether  such  a  mortgage 
was  a  lien  upon  the  property  when  acquired,  as  against  the  creditors 
of  the  mortgagor,  and  reviews  very  many  authorities  in  England 
and  some  in  this  country.  His  conclusions  were  adverse  to  the 
proposition.  He  held  that,  as  to  subsequently  acquired  property, 
the  mortgage  could  only  be  regarded  as  a  mere  contract  to  give  a 
further  mortgage  upon  such  property  and  that  no  specific  lien  was 
created  thereby.  He  says,  "  I  have  come  to  the  conclusion,  as  the  re- 
sult of  all  the  authorities,  that  if  the  mortgage  in  this  case  did 
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amount  to  a  contract  to  execute  a  further  mortgage  on  subsequently 
acqmred  property,  it  was  good  as  an  executory  contract  only  and 
did  not  constitute  a  lien  on  the  articles  of  the  kind  mentioned 
therein  when  subsequently  purchased.**  In  Gardner  v.  McEwen, 
19  N.  Y.  123,  the  chattel  mortgage  to  the  plaintiflf,  upon  prop- 
erty in  the  store,  '^  or  which  might  thereafter  be  purchased  and  put 
into  slore,**  was  held  inoperative  to  convey  the  title  to  the  after- 
acquired  property,  as  against  the  defendant,  who  purchased  it  at  a 
sale  under  execution  upon  a  judgment  against  the  mortgagor. 
McCaffrey  v.  Woodin,  65  N.  Y.  459,  was  an  action  in  trover. 
Plaintiff  was  lessee  and  defendant  was  agent  for  the  lessor.  The 
former  covenanted  in  the  lease  that  the  latter  should  have  '^  a  lien 
ad  security  for  the  payment  of  the  rent  '*  on  all  the  personal  prop- 
erty, etc.,  which  should  be  put  upon  the  premises,  '^  and  such  lien 
to  be  enforced,  on  the  non-payment  of  the  rent,  by  the  taking  and 
the  sale  of  such  property  in  the  same  manner  as  in  cases  of  chattel 
mortgages  on  default  thereof.**  By  virtue  of  this  provision  in  the 
lease,  the  defendant  took  the  farm  produce.  The  decision  upheld 
the  right  of  the  landlord  to  do  so ;  holding  that  as  the  crops  came 
into  existence  they  vested  in  the  landlord.  It  is  to  be  noted  that 
the  court  considered  the  case  as  one  to  be  governed  by  equitable 
principles,  observing  that  "the  matter  comes  up  solely  between 
the  parties,  there  being  no  intervening  rights  of  creditors.**  Re- 
ferring to  Gardner  v.  McEwen  {supra)  y  it  was  remarked  that  that 
"is  a  case  between  the  mortgagee  and  creditors  and  was  affected 
by  our  act  concerning  filing  chattel  mortgages.**  Treating  the 
question  as  one  for  the  application  of  equitable  principles,  it  was 
held  that  the  lessor  was  entitled  to  set  up  her  equitable  rights,  as  a 
defense  to  the  plaintiff*s  (the  les8ee*8)  action  of  trover.  In  the 
same  case.  Gray,  C,  observed  that,  if  the  relation  of  mortgagor  and 
mortgagee  had  been  created  between  the  parties,  "  it  was  inopera- 
tive upon  any  property  which  at  the  time  of  its  execution  was  not 
actually,  or  potentially,  either  possessed  or  owned  by  McCaffrey.** 
In  Cressey  v.  Sabre,  17  Hun,  120,  where  the  opinion  was  delivered 
by  Boardman,  J.,  and  was  concurred  in  by  Justices  Learned  and 
Bockes,  a  chattel  mortgage  upon  potatoes  (among  other  articles  of 
property),  which  were  not  yet  planted,  was  held  inoperative.  The 
distinction  was  there  mentioned  between  a  case  like  McCaffrey  v. 
Woodin,  where  the  question  of  title  was  between  the  parties  to  the 
contract  and  one  where  it  arose  between  the  mortgagee  and  a  third 
person,  in  Coats  v.  Donnelh  94  N.  Y.  168,  Andrews,  J.,  observed 
that  "  a  contract  for  a  lien  on  property  not  in  esse  may  be  effectual 
in  equity  to  give  a  lien  as  between  the  parties,  when  the  property 
comes  into  existence  and  where  there  are  no  intervening  rights  of 
creditors  or  third  persons.**    Kribbs  v.  Alford,  120  N.  Y.  519, 
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recognizes  the  invalidity  at  law  of  a  chattel  mortgage  of  property 
thereafter  to  be  acquired,  but  holds  that  as  between  the  parties 
their  contract  would  be  construed  in  equity  as  creating  an  equitable 
lien,  which  could  be  enforced. 

The  idea  of  a  chattel  mortgage  is  that  of  a  conveyance  of  per- 
sonal property  to  secure  the  debt  of  the  mortgagor;   which,  being 
conditional  at  the  time,  becomes  absolute  if,  at  a  fixed  time,  the 
property  is  not  redeemed,  and  the  statute  makes  it  valid,  as  against 
creditors  of  the  mortgagor,  only  when  filed  as  directed.     The  stat-  \ 
ute  provides  for  the  filing  as  a  substitute  for  "  an  immediate  de- 
livery,''  or  '^an  actual  and  continued  change  of  possession  of  the 
things  mortgaged."     Such  provisions  seem  to  me  to  exclude  the 
idea  of  a  chattel  mortgage  upon  non-existent  things ;  or  that  such 
an  instrument  could  operate  to  defeat  the  lien  of  an  attaching,  or  |) 
an  execution  creditor  upon  subsequently  acquired  property.     Re-  ^jj,     a 
garding  the  chattel  mortgage  in  question  as  a  mere  executory  agree-  f^yff^  ^^^^ 
ment  to  give  a  lien  when  the  property  came  into  existence,  some  Kt«^  w-c^€. 
further  act  was  necessary  in  order  to  make  it  an  actual  and  effec-  fiyji^-ta-    /^ 
tual  lien  as  against  creditors.    But  there  was  no  further  act  by  the    LpuJUx-c^ 
parties  to  the  instrument  to  create  such  an  actual  lien  and  the  levy" 
of  the  execution  upon  the  crops  operated  to  transfer  their  possep 
aion  from  the  owner  to  that  of  the  sheriff.     As  against  his  posses- 
sion  the  equities  of  the  mortgagee  are  unavailing  for  any  purpose. 
Between  the  two  creditors  it  is  a  question  of  who  had  gained  the 
legal  right  to  have  the  crops  in  satisfaction  of  his  claim  and  the 
equitable  right  of  the  mortgagee  to  them,  as  against  his  debtor,  was 
defeated  by  the  seizure  at  the  instance  of  the  judgment  creditor. 
We  are  satisfied  as  to  the  correctness  of  the  conclusion  reached  by 
the  General  Term  below,  that  there  should  have  been  a  direction  of 
a  verdict  for  the  plaintiff  for  the  potatoes  and  beans,  obtained  from 
the  planting  done  after  the  execution  and  delivery  of  the  mortgage. 

The  order  appealed  from  should  be  affirmed  and,  under  the 
stipulation,  judgment  absolute  should  be  ordered  for  the  plaintiff, 
with  costs  in  all  the  courts.^ 

All  concur,  except  Earl,  J.,  not  voting. 

Ordered  accordingly, 

^Butt  V.  Ellett,  19  Wall.  544  (1873)  ;  Wheeler  v.  Becker,  68  Iowa,  723 
(1886),  contra.  But  see  Comstock  v.  Scales,  7  Wis.  159  (1858)^  denying 
effect  to  a  mortgage  of  a  crop  made  after  planting. 
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PIERCE  V,  EMERY. 
SuPBEHE  Judicial  Court  of  New  Hampshibe,  1856. 

(32  N.  H.  484.) 

Bill  in  Equity.    The  following  facts  appear  from  the  state-  J)I^4j^  ^%^ 

ments  of  the  bill.^  TriAjfju  4  y^ 

The  Portsmouth  and  Concord  Railroad^  a  corporation  established  w  ^j^- 
under  the  laws  of  New  Hampshire^  made  to  the  complainants,  7^  J^rT^*^^ 
Joshua  W.  Pierce,  Alfred  W.  Haven,  Josiah  G.  Hadley  and  to^^^'  t*  *^ 
Alexander  Ladd,  deceased,  whose  executrix,  Maria  T.  Ladd,  is  iheff^  a/-t-#-.^ 
remaining  plaintiff,  sundry  mortgages,  dated  respectively  February  "^^^/  y^  ^^ 
12,  1850,  July  6,  1850,  March  10,  1851,  May  29,  1851,  August  l^^A^^^UXi^^i 

1851,  and  March  3,  1852,  and  also  made  sundry  other  mortgages  •^fv#^  .a**  «^^ 
to  Joshua  W.  Pierce  and  Alfred  W.  Haven,  two  of  the  complain-  tM^/Lg^.  ilr>H^ 
ants,  dated  respectively  June  26,  1852,  July  13,  1852,  August  16,  ^  >>c2Sr£^   e.^ 

1852,  October  15,  1852,  November  16,  1852,  December  26,  1852,      '    ^ 
February  12,  1853,  June  27,  1854,  September  23,  1854,  and  April  7j^^ 
12,  1855.  /7' 

The  mortgages  were  of  personal  property,  and  the  bill  set  forth 
a  description  of  it  as  contained  in  the  different  mortgages,  and 
specified  the  debts  and  liabilities  secured  by  each.  By  the  first 
two  mortgages,  made  prior  to  August  20,  1850,  besides  specific 
articles  named  in  the  mortgages,  all  the  personal  property  of  the 
railroad  was  mortgaged;  and  by  the  subsequent  mortgages  the  fur- 
niture of  the  road,  locomotives,  cars,  fencing  stuff,  fuel,  and  other 
personal  property,  were  mortgaged  from  time  to  time,  in  some  cases 
to  secure  debts  that  accrued  before  August  20,  1860,  and  in  others, 
debts  which  accrued  after  that  date;  but  none  of  the  mortgages 
were  given  on  the  sale  of  property  to  the  road  for  security  of  the 
purchase  money. 

The  mortgage  of  June  26,  1852,  conveyed  all  the  right,  title  and 
interest  of  the  railroad  to  the  railroad  iron  imported  in  the  ship 
General  Berry,  then  belonging  to  the  road,  subject  to  the  lien  of 
the  United  States  for  duties,  being  about  591  tons,  to  secure  a  note 
for  $10,000,  dated  April  26,  1852.  .  .  . 

The  several  mortgages  under  which  the  plaintiffs  claim  remain 
in  whole  or  in  part  unsatisfied.  All  the  property  described  in  the 
mortgages  made  after  August  20,  1850,  was  purchased  by  and  came 
to  the  possession  of  the  road  subsequently  to  that  date ;  and  all  the 
property  named  in  the  mortgages  running  to  Pierce  and  Haven, 

^This  statement  of  facts  has  been  abbreviated. 
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with  the  exception  of  the  iron,  was  paid  for  with  money  lent  to  the 
road  by  the  parties  named  in  those  mortgages,  as  is  stated  therein. 
In  all  these  mortgages  it  is  stated  that  they  were  given  for  the  se- 
curity of  the  parties  named  in  them  respectively.  All  these  mort- 
gages were  duly  executed  and  recorded  in  Portsmouth,  which  was 
by  law  established  as  the  place  of  business  for  the  road.  .  .  . 

On  the  13th  of  July,  1850,  the  Legislature  of  this  State  passed 
an  act  entitled  "  An  act  to  aid  the  construction  of  the  Portsmouth 
and  Concord  Railroad/*  authorizing  the  road  to  issue  bonds  to  the 
amount  of  $360,000,  payable,  with  interest,  in  not  less  than  ten, 
nor  more  than  twenty  years ;  the  act  to  take  effect  when  the  stock- 
holders should  accept  and  adopt  it.  .  .  . 

On  the  3d  of  August,  1850,  the  stockholders  met,  accepted  the 
act,  and  authorized  the  directors  to  appoint  trustees,  make  a  mort- 
gage, and  issue  bonds  at  their  discretion.  On  the  20th  of  August^ 
1860,  the  directors  made  a  mortgage  to  Robert  Rice,  William 
Plumer,  Jr.,  and  Josiah  Minot,  trustees  for  those  who  were  or 
should  become  holders  of  the  bonds,  to  secure  pa3rment  of  bonds  to 
the  amount  of  $350,000,  issued  the  same  day.  The  original  trus- 
tees, by  death  and  resignation,  are  now  out  of  that  office,  and  the 
defendants,  James  W.  Emery,  Thomas  L.  TuUock  and  Nathaniel 
White,  are  substituted  by  appointments  made  under  the  act  and 
mortgage. 

The  mortgage  deed  to  the  trustees  recites  that  the  trustees  had 
been  appointed  under  the  act  to  take  and  hold  security  on  all  the 
property  of  said  company,  and  all  its  rights,  franchises,  powers  and 
privileges,  in  mortgage  and  in  trust,  for  the  payment  and  security 
of  whoever  then  or  thereafter  might  become  the  lawful  holders  of 
said  bonds,  or  any  of  them,  and  conveys  to  the  trustees,  in  the  name 
of  the  Portsmouth  and  Concord  Railroad,  "the  railroad  of  said 
corporation,  together  with  all  its  rights,  powers,  franchises  and 
privileges,**  in  the  towns  in  which  it  was  laid  out,  "with  all  the 
lands,  buildings  and  fixtures  thereto  belonging,  or  which  might 
thereafter  thereto  belong,  with  all  the  rights,  franchises,  powers  and 
privileges  now  belonging  to  and  held,  or  which  may  hereafter  be- 
long to,  or  be  held,  by  said  corporation ;  together  with  the  locomo- 
tive engines,  passenger,  baggage,  dirt,  freight  and  hand  cars,  and 
all  the  other  personal  property  of  said  corporation,  as  the  same  now 
is  in  use  by  said  corporation,  or  as  the  same  may  be  hereafter 
changed  and  renewed  by  said  corporation ;  to  have  and  to  hold  the 
said  railroad,  franchises  and  estate  aforesaid,  whether  real  or  per- 
sonal, with  all  the  privileges  and  appurtenances,  legislative  grants, 
powers,  rights,  and  privileges, '  now  or  hereafter  fyranted.  thereto 
belonging,**  in  trust  for  the  bond-holders,  and  in  mortgage  for  se- 
curity of  the  bonds;  and  the  trustees  are  empowered  by  the  deed, 
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on  breach  of  the  condition,  to  sell  "  the  said  railroad/*  and  to  make 
all  necessary  conveyances,  "  passing  all  the  property,  real,  personal 
and  mixed,  rights,  powers,  franchises  and  privileges  of  this  corpo- 
ration,'* to  the  purchaser  or  purchasers. 

On  the  same  20th  of  August  the  directors  issued  bonds  to  the 
amount  of  $350,000,  from  which  the  road  realized  $289,535,  and 
no  more.  At  that  time  the  road  owed  about  $158,700,  and  have 
since  expended  in  constructing  and  furnishing  the  road  at  least 
$573,000,  and  of  the  debts  then  owing  more  than  $100,000  have 
been  paid. 

The  condition  of  the  mortgage  to  the  trustees  having  been  broken, 
the  present  trustees,  Emery,  Tullock  and  White,  at  the  request  of 
certain  bond-holders,  according  to  the  terms  of  the  mortgage,  on 
the  14th  day  of  May,  1855,  applied  to  the  directors  to  surrender  to 
them  all  the  mortgaged  premises;  and  the  directors  by  deed  of 
surrender,  dated  May  31,1855,  surrendered  and  transferred  to  them 
all  the  property,  rights,  powers,  franchises  and  privileges  named  in 
the  deed  of  mortgage,  to  hold  according  to  the  terms  and  conditions 
thereof.  The  trustees  have  taken  possession  of  the  road,  and  under 
their  mortgage  claim  the  property  mortgaged  to  the  complainants ; 
and  the  property  has  been  delivered  into  the  hands  of  the  trustees, 
under  an  agreement  that  it  should  be  used  in  operating  the  road, 
and  a  compensation  paid  for  it. 

The  stockholders  have  voted  that  it  is  inexpedient  to  redeem 
the  road  and  its  property  from  the  mortgage  to  the  trustees,  and 
under  the  provisions  of  the  mortgage  the  trustees  will  be  bound 
to  sell,  in  about  eight  months  from  the  31st  of  May,  1855,  and 
they  threaten  to  include  in  their  sale  the  property  mortgaged  to 
the  complainants. 

The  original  trustees,  when  they  took  their  mortgage,  had  notice 
of  the  prior  mortgages,  and  also  many  persons  who  afterwards  be- 
came purchasers  and  holders  of  the  bonds. 

The  present  trustees  and  the  Portsmouth  and  Concord  Railroad 
are  the  parties  defendant  to  the  bill. 

The  bill  prays  that  the  trustees  may  be  decreed  to  pay  the  com- 
plainants the  debt  secured  by  their  mortgage,  before  they  sell 
the  property  mortgaged  to  the  complainants,  and  be  enjoined  not 
to  sell  until  they  pay;  or,  if  allowed  to  proceed  with  the  sale, 
may  be  decreed  to  pay  out  of  the  proceeds  the  debts  secured  by 
the  complainants*  mortgage,  for  a  foreclosure  and  for  general 
relief. 

Pbrley,  C.  J.^  Corporations,  as  a  general  rule,  have  power  to 
sell  their  property,  real  and  personal,  and  to  mortgage  it  for  the 

^Portions  of  the  opinion  have  been  omitted. 
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security  of  their  debts  (Com.  Dig.,  Corporation,  F,  18;  Barry  v. 
Merchants'  Exchange  Co.,  1  Sand.  Ch.  280;  Despatch  Line  of 
Packets  v.  Bellamy  Manuf.  Co.,  12  N.  H.  206). 

Railroads,  by  the  law  of  this  State,  are  public  corporations,  so 
far  as  to  be  subject  in  many  respects  to  general  legislation  and  the 
control  of  the  public  authorities.  They  are  created  to  answer  a 
public  object,  and  are  bound  to  the  State  for  the  performance  of 
their  public  duty.  They  can  do  no  act  which  woidd  amount  to  a 
renunciation  of  their  duty  to  the  public,  or  which  would  directly 
and  necessarily  disable  them  from  performing  it.  They  cannot 
convey  away  their  franchise  and  corporate  rights,  nor  perhaps  the 
track  and  right  of  way  which  they  take  and  hold  for  the  necessary 
use  of  their  road. 

But  they  may  contract  debts;  may  purchase  on  credit;  and 
we  see  nothing  in  the  nature  of  their  business,  or  in  their  rela- 
tion to  the  public,  which  should  prevent  them  from  making  a 
valid  mortgage  of  their  personal  property,  not  affixed  to  the  road, 
though  used  in  the  operation  of  it.  Instead  of  disabling  the  road 
from  performing  its  public  duty,  a  mortgage  might  assist  in 
doing  it,  in  the  same  way  that  other  corporations  or  individuals 
are  aided  in  carrying  on  their  business  by  mortgages  of  their 
property. 

The  two  mortgages  made  to  the  complainants  before  the  mort- 
gage to  the  trustees  for  the  bond-holders,  we  think  are  valid  to  hold 
the  personal  property  specifically  described  in  them  for  the  security 
of  so  much  of  the  debts  as  remain  unpaid.  The  bill  does  not  state 
how  much  of  those  debts  are  still  due.  But  the  complainants  have 
no  right  in  the  road  by  virtue  of  those  mortgages;  they  must  as- 
sert their  security  by  taking  the  property  away,  as  in  th^  case  of  a 
mortgage  by  an  individual. 

A  different  and  more  difficult  question  arises  as  to  the  claim  of 
the  complainants  under  mortgages  made  after  the  20th  of  August, 
1850,  the  date  of  the  mortgage  to  the  trustees  for  the  bond- 
holders. 

The  ground  taken  by  the  bond-holders  is  that  the  act  of  the 
Legislature  authorized  a  mortgage,  not  only  of  the  property  which 
at  the  time  belonged  to  the  road,  but  of  all  the  franchises  and  cor- 
porate rights  of  the  road,  and  the  road  itself;  that  the  trustees 
under  such  a  mortgage  would  take,  as  security  for  the  bonds,  the 
railroad  and  all  its  franchises  and  rights,  as  one  entire  thing,  and 
that,  as  incident  to  this  mortgage  of  the  road  and  its  franchise,  all 
the  property,  real  and  personal,  which  might  at  any  time  afterwards 
become  vested  in  the  road,  would  be  covered  by  the  mortgage,  and 
held  by  the  trustees,  subject  to  the  right  in  the  directors,  until 
breach  of  the  condition,  of  managing  the  road  for  the  benefit  of  all 
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concerned,  and  of  selling  such  of  the  property  from  -time  to  time  as 
might  be  convenient  in  the  course  of  the  business,  provided  they 
substituted  other  property  of  equal  value;  that  when  the  trustees 
should  make  a  sale  under  their  mortgage,  all  the  property,  and  all 
the  franchises  and  corporate  rights  of  the  road  would  pass  to  the 
purchasers,  subject  in  their  hands  to  the  public  liabilities  and  duties 
of  the  corporation;  that  the  mortgage  deed  in  this  case  exhausts 
the  powers  conferred  by  the  act,  and  covers  the  road  and  its  fran- 
chises, and  the  accruing  property,  as  an  accession  to  the  thing  mort- 
gaged and  as  part  and  parcel  of  it;  that  consequently  the  lien  of 
the  mortgage  to  the  trustees  attached  upon  property  subsequently 
acquired  immediately  upon  its  vesting  in  the  road,  and  the  claim  of 
the  complainants  must  be  postponed  to  the  mortgage  made  for  se- 
curity of  the  bond-holders.  Whereas,  the  complainants  maintain 
that  the  act  confers  no  power  to  make  such  a  mortgage,  and  that 
the  mortgage  to  the  trustees  does  not  cover  property  of  the  road 
subsequently  acquired. 

We  take  it  to  be  a  general  rule  of  the  common  law  that  nothing 
can  be  mortgaged  that  is  not  in  existence,  and  does  not  at  the  time 
of  the  mortgage  belong  to  the  mortgagor  {Tap field  v.  Hillinan, 
4  M.  &  G.  240 ;  Lunn  v.  Thurston,  1  M.,  G.  &  S.  383 ;  Winslow  v. 
Merchants*  Ins.  Co.,  4  Met.  306 ;  Jones  v.  Richardson,  10  Met.  488 ; 
Moody  V.  Wright,  13  Met.  17). 

This  rule,  that  a  mortgage  cannot  cover  future  acquisitions,  would 
seem  to  have  been  established  on  the  technical  ground  that  a  mort- 
gage is  a  sale  upon  condition,  and  by  the  common  law  there  could 
be  no  sale  of  a  thing  not  in  esse/  and  not  at  the  time  the  property 
of  the  seller. 

By  the  civil  law  a  mortgage  may  cover  the  future  property  of 
the  mortgagor  (Domat.,  part  1,  book  3,  tit.  1,  §  1,  articles  5  and  7). 
And  in  some  jurisdictions  where  the  maxims  of  the  common  law 
prevail,  mortgages  have  been  sustained  covering  the  future  and 
shifting  stock  of  a  trading  or  manufacturing  establishment;  as  in 
the  case  of  Holly  v.  Brown,  14  Conn.  255.  So  in  Abbott  v.  Oood- 
win,  20  Maine,  408,  a  mortgage  of  a  stock  in  trade  and  of  the  sub- 
stituted goods  was  held  to  be  valid.  And  such  a  mortgage  was  sus- 
tained against  an  assignee  in  bankruptcy  in  Mitchell  v.  Winslow, 
2  Story,  630.  In  these  cases,  not  merely  the  existing  property,  but 
also  the  business  and  establishment  appear  to  have  been  regarded 
as  the  subjects  of  the  mortgage;  and  the  mortgagor,  while  he  re- 
mained in  possession,  was  looked  upon  in  the  light  of  an  agent  for 
the  mortgagee,  so  far  as  his  interest  was  concerned,  with  an  implied 
authority  to  buy  and  sell,  and  manage  generally,  according  to  the 
usual  course  of  the  business. 

Even  where  the  strict  rule  against  the  mortgaging  of  subsequently 
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acquired  property  is  enforced,  if  the  mortgage  purport  to  cover  such 
property,  and  the  mortgagee  take  possession,  with  assent  of  the 
mortgagor,  before  another  title  attaches,  he  will  hold  from  time  to 
time,  not  as  mortgagee,  but  as  pawnee,  under  the  contract  con- 
tained in  the  mortgage  {Rowley  v.  Rice,  11  Met.  333).  And  in 
mortgages  of  real  estate  it  is  a  familiar  rule  that  buildings,  and 
other  things  annexed  to  land  after  the  mortgage,  are  regarded  as 
accessions  to  the  original  subject  of  the  mortgage,  and  covered  by 
it  (Pettingill  v.  Evans,  5  N.  H.  54). 

p'here  is,  therefore,  no  intrinsic  difficulty  in  a  mortgage  which  i 
should  cover  the  future  and  shifting  stock  and  property  of  a  trading 
or  manufacturing  establishment,  or  of  a  corporation.  But  by  the 
common  law,  according  to  the  weight  of  authority  in  other  jurisdic- 
tions, and  as  we  understand  the  rule  to  be  in  this  State,  no  mort- 
gage can  be  made  to  cover  any  personal  property,  except  specific 
articles  belonging  to  the  mortgagor  at  the  time  of  the  mortgage; 
and,  unaided  by  the  special  act  of  the  Legislature,  the  railroad  in 
this  case  would  have  no  power  to  make  a  mortgage  that  should  have 
the  effect  contended  for  by  the  bondholders.  The  question  whether 
the  trustees  can  hold  subsequently  acquired  property  against  the 
claim  of  the  complainants,  will,  therefore,  depend  on  the  con- 
struction of  that  act  and  of  the  mortgage  deed  made  under  itj  Did 
the  act  authorize  the  road  to  make  a  mortgage  which  should  cover 
property  of  the  road  afterwards  acquired  ?  and  if  so,  did  the  difec- 
tors  make  such  a  mortgage  in  this  instance  ? 

The  word  '*  franchise,^'  so  often  used  in  the  act  and  in  the  deed, 
has  various  significations,  both  in  a  legal  and  popular  sense.  A  cor- 
poration is  itself  a  franchise  belonging  to  the  members  of  the  cor- 
poration; and  a  corporation,  being  itself  a  franchise,  may  hold 
other  franchises,  as  rights  and  franchises  of  the  corporation.  A 
municipal  corporation,  for  instance,  may  have  the  franchise  of  a 
market,  or  of  a  local  court ;  and  the  different  powers  of  a  private 
corporation,  like  the  right  to  hold  and  dispose  of  property,  are  its 
franchises.  In  a  more  popular  sense  the  political  right  of  subjects 
and  citizens  are  called  franchises,  like  the  electoral  franchise  (Com. 
Dig.,  Franchise,  F,  I.;  Angell  &  Ames  on  Corp.  3;  The  King  v. 
London,  Skinner,  310,  311). 

A  corporation,  being  itself  a  franchise,  consists  and  is  made  up 
of  its  rights  and  franchises ;  and  when  all  its  franchises  are  gone, 
by  surrender,  by  forfeiture  judicially  ascertained,  by  limitation  of 
the  grant,  or  in  any  other  way,  the  corporation  has  no  longer  any 
practical  existence.  If  the  franchise  or  franchises  are  of  a  nature 
to  continue  after  they  are  lost  by  the  corporation,  they  may  be  re- 
granted  to  another  corporation,  or  to  other  individuals;  but  the 
former  cdrporation  is  substantially  dissolved  (2  Kent^s  Com.  305, 
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and  note  a,  308  and  309;  The  King  v.  Pasmore,  3  T.  B.  199; 
Com,  V.  Hancock  Bridge,  2  Gray,  59,  60). 

The  grant  of  a  corporation  is  a  contract  between  the  State  grant- 
ing it  and  the  grantees.  It  is  peculiarly  and  emphatically  so  in 
the  case  of  railroad  corporations,  which  are'  created  upon  public 
considerations,  and  clothed  with  extensive  and  extraordinary  pow- 
ers, for  the  purpose  of  enabling  them  to  accomplish  the  public 
object  contemplated  in  the  grant.  The  members  and  stockholders 
have  private  rights;  but  the  corporations  are  also  bound  to  the 
discharge  of  their  public  duties,  and  cannot,  without  the  aid  of 
special  legislation,  disable  themselves  from  performing  their  duty 
to  the  public  by  alienating  or  transferring  their  corporate  rights 
and  franchises.  They  may  sell  or  mortgage  their  personal  prop- 
erty, but  they  cannot  sell  or  mortgage  with  it  the  right  to  manage 
and  control  the  road,  nor  any  other  corporate  right  or  franchise 
(The  King  v.  The  Severn  £  Wye  R.  W.  Co.,  2  B.  &  Aid.  646 ;  Reg,  v. 
The  Eastern  Counties  R.  W,,  10  Adol.  &  Ellis,  531 ;  Reg,  v.  South 
Wales  R.  W.  Co.,  14  Ad.  &  Ellis  (N.  S.)  902;  Clark  v.  Washington, 
12  Wheaton,  46,  54;  Winchester  £  Lexington  Turnpike  R,  Co.  v. 
Vimont,  5  B.  Monroe,  1 ;  Arthur  v.  The  Commercial  £  R.  R.  Bank, 
9  S.  &  M.  394). 

If  this  corporation  had  authority  to  make  a  mortgage  that  should 
convey  the  franchise  and  corporate  rights,  the  power  must  be  de- 
rived from  the  special  act.  It  is  a  very  familiar  rule  in  the  inter- 
pretation of  statutes  that  all  parts  of  the  act  must  be  considered 
together,  and  such  construction  given  to  it  as  will  best  answer  the 
intention  of  the  makers.  To  accomplish  this  object,  in  some  cases 
the  letter  of  the  statute  may  be  restrained  by  an  equitable  construc- 
tion; in  others,  enlarged;  and  sometimes  the  construction  may  be 
even  contrary  to  the  letter  (Holbrook  v.  Holbrook,  1  Pick.  250; 
Somerset  v.  Dighton,  12  Mass.  384).  On  examination  of  this  act 
it  will  at  once  be  seen  that  the  several  parts  cannot  all  take  effect 
in  the  sense  that  would  most  naturally  belong  to  each,  if  they  were 
considered  separately.  In  the  third  section  the  directors  are  author- 
ized to  mortgage  "  the  whole  or  a  part  of  the  real  or  personal  estate 
of  said  corporation."  Stopping  here,  and  taking  this  clause  by 
itself,  no  inference  can  be  drawn  from  it  of  an  intention  to  give  the 
power  of  mortgaging  the  franchises  or  future  acquisitions  and 
accessions  of  personal  or  real  estate.  This  is  the  clause  in  which 
the  authority  to  mortgage  is  directly  conferred.  If  a  more  extensive 
power  were  intended  to  be  given  by  the  act,  why  is  no  mention  made 
of  it  here  ?  The  argument  drawn  from  this  part  of  the  act  against 
the  construction  contended  for  by  the  bondholders,  goes  upon  the 
ground  that  this  clause  was  intended  to  include  and  define  all  the 
powers  of  mortgaging  conferred  by  the  act. 
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But  by  the  same  section  the  trustees  are  authorized  to  sell,  ac- 
cording to  the  conditions  and  limitations  that  may  be  contained  in 
the  mortgage  deed,  "  the  real  and  personal  estate,  and  all  rights, 
franchises,  powers  and  privileges  named  in  said  mortgage  deed." 
The  directors  therefore  are  authorized  to  name  in  the  mortgage 
deed,  not  only  the  real  and  personal  estate,  but  rights,  franchises, 
powers  and  privileges  of  the  corporation.  The  rights  and  fran- 
chises named  in  the  deed  are  to  be  disposed  of  by  sale,  to  enforce 
the  mortgage  security  in  the  same  way  with  the  property  mort- 
gaged; and  there  is  nothing  from  which  it  can  be  inferred  that  the 
rights  and  franchises,  and  the  property  of  the  corporation,  are  not 
to  be  named  in  the  same  way  and  conveyed  in  the  same  way  by  the 
deed;  that  is  to  say,  the  rights  and  franchises  are  to  be  conveyed 
and  mortgaged  like  the  property,  and  are  to  be  disposed  of  under 
the  mortgage  for  the  same  purpose,  and  in  exactly  the  same  man- 
ner. The  directors  may  name  in  the  mortgage — in  other  words, 
they  may  convey  in  mortgage — any  part  or  all  the  real  and  per- 
sonal property,  and  any  or  all  the  rights,  franchises,  powers  and 
privileges  of  the  corporation.  The  act  sets  no  limit  on  their  dis- 
cretionary power  in  this  respect ;  and  whatever  the  directors  name 
in  the  mortgage  which  they  give  in  behalf  of  the  road,  is  to  be 
disposed  of  in  the  same  way  for  the  satisfaction  of  the  mortgage 
debt,  whether  it  be  the  property  or  the  rights  and  franchises  of  the 
corporation.  The  power  to  mortgage  the  rights  and  franchises, 
as  well  as  the  property  of  the  corporation,  is  plainly  and  necessarily 
implied  from  these  provisions  of  the  act. 

The  act,  therefore,  does  not  limit  the  power  of  mortgaging  to 
real  and  personal  property  on  hand  at  the  time,  but  gives  author- 
ity to  mortgage  the  rights  and  franchises  of  the  corporation,  which 
could  not  be  done  without  the  aid  of  the  act.  And  it  cannot  be 
maintained  that  the  authority  to  mortgage  real  and  personal  prop- 
erty given  in  one  part  of  the  act,  was  intended  to  be  exclusive  of 
all  further  power,  when  the  further  power  of  mortgaging  the  rights 
and  franchises  of  the  corporation  is  clearly  given  by  necessary  im- 
plication in  another  part  of  the  same  section.    .    .    . 

The  directors  then  had  power  under  the  act  to  name  in  their 
mortgage,  and  to  convey  in  mortgage  to  trustees,  all  the  property, 
and  all  the  rights,  franchises,  powers  and  privileges  of  the  corpora- 
tion. If  they  made  such  a  mortgage  it  would  convey  to  the  mort- 
gagees all  the  right  and  power  which  the  corporation  had  to  acquire 
and  hold  property,  for  the  power  to  acquire  and  hold  property  is 
one  of  the  rights  and  franchises  of  the  corporation.  That  right 
would  be  conveyed  and  transferred  from  the  road  to  the  trustees 
by  the  mortgage  deed,  in  the  same  way  that  the  property  was  con- 
veyed and  transferred,  subject  to  the  condition  of  the  mortgage; 
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and  the  subsequently  acquired  property  would  pass  under  the  mort- 
gage as  incident  to  the  right  of  acquiring  and  holding  it^  which 
would  be  vested  in  the  trustees  by  the  mortgage. 

The  purchasers  under  the  deed  of  the  trustees  "  acquire  all  the 
rights,  franchises,  powers  and  privileges  which  said  corporation 
possessed,  and  the  use  of  said  railroad,  with  all  its  property  and 
rights  of  property,  for  the  same  purposes  and  to  the  same  extent 
that  said  corporation  could  use  the  same,  if  said  deeds  had  not  been 
made,  subject  to  the  same  liabilities  as  to  the  use  of  said  railroad 
that  said  corporation  would  be  under  if  said  deed  had  not  been 
made.''  All  this  the  purchasers  take  through  a  sale  authorized  to 
enforce  the  mortgage  security;  and  we  cannot  understand  that 
anything  different  from  this,  or  less  than  this,  was  authorized  to  be 
mortgaged  and  covered  by  the  mortgage  for  the  security  of  the 
mortgage  debts.  It  is  contrary  to  all  the  received  notions  of  a 
mortgage  that  anything  should  be  sold  under  it  to  pay  the  debts 
secured,  that  was  not  mortgaged  and  covered  by  it  before  the  sale. 

It  would  seem  to  be  the  plain  intention  of  the  act  to  preserve 
the  corporate  rights  and  franchises,  and  maintain  the  corporate 
liabilities  in  the  hands  of  the  purchasers  at  the  trustees'  sale.  All 
the  rights  and  franchises  of  the  corporation,  and  the  use  of  the  road, 
are  transferred  to  them  by  the  deed  of  the  trustees,  and  they  hold 
the  corporate  rights  and  franchises,  subject  to  the  same  liabilities 
as  to  the  use  of  the  road  by  which  the  corporation  was  bound  before 
the  sale.  They  have  all  the  property  and  all  the  rights  and  fran- 
chises, and  are  likewise  bound  to  perform  all  the  public  duties  of 
the  corporation.  It  is  not  easy  to  see  how  the  original  corpora- 
tion, in  the  hands  of  the  former  corporators,  could,  after  such  a 
sale,  have  any  practical  or  even  legal  and  theoretical  existence. 
They  could  hold  no  property;  they  could  maintain  no  action,  nor 
elect  any  corporate  oflBcer;  these  powers  are  all  rights  and  fran- 
chises of  the  corporation,  created  and  granted  by  the  act  of  incor- 
poration, and  are  all  transferred  and  conveyed  by  the  deed  of  the 
trustees  to  the  purchasers  under  their  sale.  In  some  cases,  after 
the  franchises  of  a  corporation  are  lost  by  forfeiture,  the  corpora- 
tion is  still  held  to  exist  in  contemplation  of  law,  so  far  as  to  be 
capable  of  being  revived  by  a  regrant  from  the  government.  But 
here  the  franchises  would  not  be  forfeited  to  the  State,  but  trans- 
ferred to  the  purchasers;  and  the  State  could  not  revive  the  old 
corporation  by  a  regrant  of  the  franchises,  which  had  become  vested 
in  the  purchasers.  The  sale  would  in  substance  transfer  the  road 
and  the  corporation  to  the  purchasers. 

There  may  be  a  difficulty,  which  it  is  not  necessary  to  anticipate, 
in  saying  how  the  purchasers  shall  exercise  some  of  these  rights. 
There  is  no  provision  in  the  act  for  their  doing  it  through  the 
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machinery  of  the  old  corporation.     They  may,  perhaps,  be  regarded 
somewhat  in  the  light  of  new  grantees  of  the  old  franchises. 

If,-  then,  the  purchasers  under  the  trustees*  sale  take  what  was 
originally  mortgaged,  and  take  all  the  property,  rights  and  fran- 
chises of  the  corporation,  to  hold  and  enjoy  as  the  corporation  held 
and  enjoyed  them,  they  take  substantially  the  corporation  itself; 
and  the  corporation  itself  was  the  thing  originally  mortgaged.  .  .  . 

An  analysis  of  the  act  and  an  examination  of  the  several  parts, 
when  taken  together  and  compared  with  each  other,  lead  to  the 
conclusion  that  the  Legislature  intended  to  grant  the  power  of 
mortgaging  all  the  property  and  all  the  rights  and  franchises  of 
the  corporation,  including  the  right  to  property  subsequently  ac- 
quired. We  have  not  been  able  to  discover  anything  in  the  act 
which  directly  contradicts,  or  by  any  necessaxy  implication  ex- 
cludes this  construction.  There  are  express  grants  of  particular 
powers  in  different  parts  of  the  act,  from  which  the  argument  is 
drawn,  that  nothing  more  than  is  there  expressed  was  intended  to 
be  granted  elsewhere.  For  instance,  in  one  clause  authority  is 
given  to  mortgage  all  or  part  of  the  real  or  personal  property  of 
the  road.  But  it  is  quite  plain  from  other  provisions  that  this  was 
not  intended  to  be  the  limit  of  the  authority  conferred.  The  pro- 
visions for  the  sale  and  transfer  to  the  purchasers  under  the  mort- 
gage of  all  the  rights  and  franchises  are  practically  inconsistent 
with  such  a  narrowed  construction  of  the  act.  The  material  and 
substantial  provisions  of  the  act  cannot  be  carried  into  effect  with- 
out construing  it  to  give  the  power  of  mortgaging  the  road,  and 
all  its  rights  and  franchises,  as  an  entire  thing,  and  subsequently 
acquired  property,  as  an  incident  to  the  general  subject  of  the 
mortgage,  and  an  accession  to  it. 

The  general  design  and  object  of  the  act  favor  the  same  con- 
struction. The  corporation  already  had  power  under  the  general 
law  to  mortgage  their  property  then  in  possession,  and  for  that 
purpose  had  no  need  of  special  legislation.  The  act  must  have 
intended  to  enlarge  that  power,  and  authorize  the  road  to  make  a 
mortgage  substantially  different  from  such  as  are  allowed  at  com- 
mon law;  and  that  intention  would  not  be  answered  if  the  act 
should  be  so  construed  as  to  limit  the  power  of  mortgaging  to  prop- 
erty then  owned  by  the  road.  The  act  is  entitled  "  An  act  to  aid 
in  the  construction  of  the  Portsmouth  and  Concord  Railroad." 
The  road  was  unfinished,  and  the  money  borrowed  on  the  security 
of  the  mortgage  was  to  go  into  the  road,  to  assist  in  the  enterprise 
and  undertaking.  The  statements  of  the  bill  show  that  at  the 
time  when  the  mortgage  to  the  trustees  was  made,  all  the  personal 
property  of  the  road  had  been  already  mortgaged  to  these  com- 
plainants for  the  security  of  other  debts.     There  is  nothing  in  the 


90  CONVEYANCE.  [CHAP.  I. 

case  which  furnishes  any  ground  to  infer  that  the  road  had  then 
any  unincumbered  property  capable  of  being  mortgaged.  If  so, 
and  the  mortgage  to  the  trustees  could  attach  on  nothing  but 
property  then  belonging  to  the  road,  all  that  the  bond-holders  would 
have  under  their  mortgage  for  security  of  their  demands  would  be 
a  right  in  equity  to  redeem  property  of  the  road  already  mort- 
gaged for  other  debts.  This,  we  think,  is  not  the  security  upon 
which  the  bondholders  supposed  they  were  lending  their  money, 
nor  the  security  which  the  Legislature  intended  to  give  them  by 
the  act.  The  general  design  must  have  been  to  give  those  who 
advanced  money  to  complete  the  road  on  credit  of  the  mortgage 
specially  authorized  by  the  act,  a  substantial  and  available  security, 
and  a  preference  over  other  subsequent  creditors. 

But  if  all  subsequently  acquired  property  might  be  mortgaged 
to  secure  other  debts,  new  and  old,  and  those  mortgages  were  up- 
held against  the  bond-holders,  money  might  be  obtained  on  such 
security  to  carry  on  the  road,  to  pay  interest  on  the  bonds,  or  even 
to  pay  dividends,  and  when  possession  should  be  taken  for  the 
bond-holders,  perhaps  at  the  end  of  ten  or  twenty  years,  they  might 
have  little  for  their  security  but  the  franchise  and  road-bed;  for 
much  of  the  iron  and  other  materials  since  affixed  to  the  road  are 
covered  in  terms  by  the  complainants*  mortgages,  and  claimed 
under  them.  If  other  creditors  of  the  road  had  stood  on  such  terms 
with  the  directors  and  managers  as  would  enable  them  to  obtain 
mortgages  of  the  newly  acquired  property,  as  it  fell  from  time  to 
time  into  the  hands  of  the  corporation,  the  bond-holders,  instead 
of  having  a  preference,  would  have  been  the  last  creditors  likely  to 
realize  anything  from  their  security,  in  case  the  road  should  turn 
out  to  be  insolvent. 

The  object  of  the  act  being  to  give  the  bond-holders  a  substantial 
and  available  security  for  their  money,  and  a  preference  over  other 
creditors  not  previously  secured,  can  only  be  answered  by  so  con- 
struing the  law  as  to  give  the  bond-holders  security  upon  the  road 
itself,  as  the  general  subject  matter  of  their  mortgage,  and  upon 
the  changing  and  shifting  property  of  the  road  as  part  and  parcel, 
by  accession,  of  the  thing  mortgaged. 

The  question  is  certainly  not  free  from  difficulty;  but*whether 
we  look  to  the  particular  provisions,  or  follow  what  we  must  un- 
derstand to  have  been  the  general  object  and  design  of  the  law,  we 
are  on  the  whole  brought  to  the  conclusion  that  it  authorized  the 
directors  to  mortgage,  not  only  the  property  then  belonging  to  the 
road,  but  all  the  franchises  and  rights  of  the  corporation,  and,  in 
substance,  the  road  and  corporation  itself.  That  if  the  directors 
made  such  a  mortgage,  as  incident  to  the  franchise  and  corporate 
rights  mortgaged,   subsequently   acquired   property,    immediately 
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upon  its  vesting  in  the  corporation,  would,  as  an  incident  and  by 
accession,  become  part  of  the  thing  originally  mortgaged,  and  of 
the  mortgage  security.  The  right  to  take  and  hold  property  being 
one  of  the  franchises  mortgaged,  the  corporation  would  have  no 
power  to  take  or  hold  property,  except  by  virtue  of  that  franchise 
and  under  the  mortgage  by  which  the  franchise  was  covered. 

We  are  of  opinion,  then,  that  the  act  authorized  the  corporation 
to  mortgage  the  whole  road  as  an  entire  thing,  with  all  its  corporate 
rights  and  franchises,  and  incidentally,  and  by  way  of  accession, 
all  the  subsequently  acquired  property  of  the  road.  Did  the  direc- 
tors in  fact  make  such  a  mortgage  ?   .    .    . 

Taking  the  whole  deed  together  the  intention  is  very  apparent 
to  mortgage,  not  merely  property  then  belonging  to  the  road,  but 
the  road  itself  and  all  its  franchises,  as  one  entire  thing,  and,  as  an 
incident  and  accession,  all  property  of  the  corporation  afterwards 
acquired.  And.  such  we  think  was  the  legal  operation  of  the  deed 
under  the  act.    .    .    . 

The  demurrer  must  be  overruled,  as  it  is  taken  to  the  whole  bill, 
and  the  complainants  are  entitled  to  part  of  the  relief  for  which 
they  pray.  The  demurrer  may,  however,  be  amended  so  as  to 
apply  to  part  only  of  the  bill,  and  the  defendants  answer  to  the 
residue.* 

^Phillips  v.  Winslow,  18  B.  Mon.  (Ky.)  431  (1857),  accord.  See  also 
Dinsmore  v.  Racine  d  Miaa.  R.  R.  Co,,  12  Wis.  649,  656  (1860)  ;  Farmers' 
Loan  d  Trust  Co.  v.  Fisher,  17  Wis.  114  (1863),  and  Pierce  ▼.  Milwaukee 
d  8i.  Paul  R.  R.  Co.,  24  Wis.  551  (1869). 

In  Howe  v.  Freeman,  14  Gray,  566  (1860),  the  Supreme  Judicial  Court 
of  Massachusetts  sustained  a  mortgage  of  the  road  and  property  of  a  rail- 
road '*  and  all  additions  made  thereto  by  adding  new  locomotives,  cars,  and 
other  things,"  on  the  ground  of  an  express  legislative  ratification  thereof. 
"  This  legislative  act  obviates  the  second  objection  to  the  right  to  main- 
tain the  action — ^that  a  mortgage  will  not  pass  chattels  or  personal  property 
not  in  existence,  or  not  owned  by  the  mortgagor,  at  the  date  of  the  mort- 
gage. The  legal  principles,  stated  by  the  defendant  on  this  point,  are 
entirely  correct  in  reference  to  ordinary  mortgages,  and  would  have  been 
fatal  to  this  action  if  no  legislative  authority  had  intervened,  ratifying 
and  confirming  this  particular  mortgage.  But  the  statute  did  thus  inter- 
vene, confirming  the  mortgage,  and  thus  giving  effect  to  all  parts  of  it, 
including  the  provision  as  to  after  acquired  machinery  and  cars.  This 
mortgage  was  duly  recorded,  and  thus,  by  means  of  the  record  and  the 
statute,  the  lien  thereby  created  was  duly  notified  to  all  persons  having 
business  relations  with  the  Vermont  and  Massachusetts  Railroad  Com- 
pany."— Per  Dewey,  J. 

The  matter  is  now  regulated  by  general  statute  in  Massachusetts  (Mass. 
Pub.  Stat.,  1882,  Ch.  112,  S  72).  So  in  several  other  States  (Conn.  Gen. 
Stat.,  1888,  §  3572;  Minn.  Gen.  Stat.,  1894,  §  2724). 
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MoBRiLL  V.  Notes,  66  Me.  458  (1863).  The  question  whether  ,^Ji/wv<_  -y^. 
^  yt  a  mortgage  of  personal  property  not  in  existence  or  not  owned  at  ^  sLnt^  y 
Q-^the  time  by  the  mortgager,  can  be  made  available  t^  the  mort-^  %f,    ^ 

gagee,  as  a  lien  upon  property  afterward  acquired,  has  been  dis-  s  uAi'^^  ^ 

cussed  in  many  recent  eases,  with  some  apparent  difference  of   >^^  t^-^l^-^ 

opinion.  7/f!  CCi^<^  '^ 

Some  of  the  courts  have  denied  that  any  difference  exists,  and     )hfeA^.^ 
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non 


A  louse  use  oi  language,  mai  lenas  more  xo  coniuse  man  lo  reuoucne.  '//^^^^^     ^^^ 

If  such  a  mortgage  is  absolutely  void,  for  want  of  any  subject  mat-^^^J^zT^a^^M^/ 
ter  to  support  it,  then  it  should  be  so  held  in  equity,  as  well  as  at^^^^^^^  sG^ 
law.    But,  if  not  thus  void,  to  what  extent,  and  in  what  sense,  is  <m^  *- 
it  valid?    It  is  only  by  conceding  its  validity,  that  it  is  pertinent  ^' 
to  inquire  whether  the  remedy  is  in  equity,  or  by  a  suit  at  law.         ^\j      j^^s.^^^ 
In  other  cases  the  reasoning  is  syllogistic  and  summary.    **  Qui  ^^^  ^aaM^^ 
>n  hahet,  ille  non  daL"    A  mortgage  is  a  grant.     Therefore  a  jt   •wx-*-- 
mortgage  of  what  one  does  not  own,  or  of  what  is  not  in  esse,  ^.  ji^^uL^  s^*qc 
is  void.    But  a  mortgage  is  a  grant,  to  be  defeated  upon  a  condition.  *^*n  ^  Tr^*^'^ 
This  makes  it  merely  the  creation  of  a  lien,  with  certain  rights  to 
secure  and  enforce  it.     A  lien  may  be  created  without  a  grant. 
And  sometimes  a  contract  intended  as  a  grant,  but  ineffectual  as 
such,  will  be  upheld  in  equity  as  a  lien.    So  that  the  syllogism  is  by 
no  means  certain  to  dispose  of  the  question. 

As  a  general  proposition  it  may  be  said,  that  a  mortgage  of  such 
goods  as  may  be  in  a  store  on  a  future  day — or  of  such  furniture 
as  may  be  in  a  house-M)r  of  such  machinery  as  may  be  in  a  mill — 
or  of  such  stock  as  may  be  on  a  farm — ^wnen  no  particular  prop- 
efty  is  referred  to.  will  not  convey  any  title  to.  or  create  any  lien 
upon,  such  property  subsequently  acouired,  which  can  be  upheld  or 
enforced  in  a  suit  g|:^law  (Head  v.  Goodwin,  37  Maine,  181 :  Bar- 
nard  v.  Eaton,  2  Cush.  294;  Codman  v.  Freeman,  3  Cush.  306; 
Otis  V.  Sill  8  Barb.  102;  Gardner  v.  McEwen,  19  N.  Y.  [5  Smith], 
123 ;  Tapfield  v.  Hillman,  46  Eng.  C.  L.  243 ;  Lunn  v.  Thornton, 
50  Eng.  C.  L.  379;  Gale  v.  Bumell,  53  Eng.  C.  L.  850).^  In  Con- 
^1  •  I  *  /  necticut,  a  mortgage  of  a  shifting  stock  of  goods  in  a  store,  was 
[|/s«  **  W4«K  •  held  to  create  the  same  lien  upon  goods  subsequently  purchase^ 

as  upon  those  owned  at  the  time  (Holly  v.  Brown,  14  Conn.  255). 
A  similar  decision  was  made  in  this  State,  in  the  case  of  Head  v. 
{jtoodwin,  37  Maine,  181.  But  that  case  was  questioned  in  Jones 
V.  Richardson,  10  Met.  481 ;  and  it  was  substantially  overruled  in 
Pratt  V.  Chase,  40  Maine,  269!  The  question  is  therefore  no  longer 
an  open  one  in  this  Court. 

It  should  be  noticed,  however,  that  in  nearly  all  the  cases  cited, 
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the  mortgages  were  exceedingly  indefinite.  Some  of  them  de- 
scribed no  particular  property  which  could  be  identified ;  but  they 
were  mortgages  of  mere  contingencies  of  such  property  as  the  mort- 
gagers might  purchase,  if  they  should  purchase  any.  (They  were  I 
void  for  uncertainty,  if  for  no  other  reason  (Winslow  v.  Mer-' 
chants*  Ins.  Co.,  4  Met.  306).  Except  the  case  of  Otis  v.  Sill,  8 
Barb.  102,  they  probably  would  not  have  been  upheld  in  equity,  any 
more  than  at  law  {Mogg  v.  Baker,  3  Mees.  &  Welsh.  195;  Moody  v. 
Wright,  13  Met.  17). 

We  can  understand  these  cases  better  by  referring  to  another 
class  in  which  conveyances  of  property,  not  in  existence  at  the 
time,  have  been  upheld,  either  at  law  or  in  equity.  And  we  think 
it  will  be  seen  that  sales  or  mortgages  of  such  property  have  been 
sustained  when  within  the  following  rules : 

1.  The  contract  must  relate  to  some  particular  property  de- 
scribed therein,  which,  though  not  in  existence,  must  be  reasonably 
certain  to  come  into  existence,  so  that  the  minds  of  the  parties  may 
be  in  agreement  as  to  what  it  is  to  be,-  and,  if  the  sale  is  absolute, 
what,  with  reasonable  certainty,  taking  the  ordinary  contingencies 
into  consideration,  is  the  present  value  ? 

2.  The  vendor  or  mortgagor  must  have  a  present,  actual  interest 
in  ity  or  concerning  it.  As  is  said  in  illustrating  Kule  14,  of 
Bacon^s  Maxims,  "  the  law  doth  not  allow  of  grants,  except  there 
be  the  foundation  of  an  interest  in  the  grantor.'*  There  must  be 
something  in  presenti,  of  which  the  thing  in  futuro  is  to  be  TEe 
product,  or  with  which  it  is  to  be  c^TtTiP(*f:fif^i  as  necessary  for  its 
use,  or  as  incident  to  it,  constituting  a  tangible,  existing  basis  for 
the  contract. 

The  application  of  these  principles  to  the  multifarious  aflEairs 
of  a  business  people,  may  sometimes  be  diflBcult.  And  in  the  vari- 
ous enterprises  that  are  likely  to  be  undertaken  in  a  country  dis- 
tinguished for  its  manufactures,  and  its  domestic  and  foreign  com- 
merce, new  applications  of  them  from  time  to  time  may  be  re- 
quired. But  the  illustrations  to  be  found  in  the  decided  cases  will 
be  suflBcient  for  our  present  purpose. 

Thus,  one  may  sell  all  the  wool  which  shall  grow  for  a  term  of 
years  on  sheep  owned  by  him  at  the  time;  but  not  the  wool  to  be 
grown  on  so  many  sheep,  if  he  does  not  own  them  (Orantham  v. 
Hawley,  Hobart,  132 ;  Smith  v.  Atkins,  18  Verm.  461) .  So  he  may 
sell  the  grass,  or  any  crop  that  does  not  require  annual  renewal, 
that  shall  grow  upon  his  farm  for  a  term  of  years  {Jencks  v. 
Smith,  1  Coms.  90 ;  Bank  of  Lansinghurg  v.  Crary,  1  Barb.  542 ; 
Millim^n  v.  Neher,  20  Barb.  37). 

If  one  contracts  for  the  construction  of  a  carriage,  or  a  vessel, 
for  himself,  and  pays  therefor,  he  acquires  no  title  until  it  is  com- 
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pleted  and  delivered  (Muclow  v.  Mangles,  2  Taunt.  318;  Comfort 
V.  Kiersted,  20  Barb.  472).  But  if  he  buys  a  chattel  in  process  of 
construction,  and  it  is  delivered  to  him,  though  afterward  to  be 
finished,  the  title  passes,  and  the  additions  made  to  it  for  the  pur- 
pose of  completing  it  become  his  property  from  the  time  when  they 
are  attached  to  it.  The  only  reason  why  the  conveyance  of  a  vessel 
on  the  stocks  was  not  upheld  as  a  mortgage,  in  Bonsey  v.  Amee,  8 
Pick.  236,  was  because  there  was  no  delivery,  and  the  registry  law 
had  not  then  been  enacted,  which  renders  a  delivery  unnecessary 
{Call  V.  Oray,  37  N.  H.  428).  A  mortgage  of  unfinished  chattels 
gives  the  mortgagee  a  good  title  to  them  when  finished  {Harding 
V.  Colurn,  12  Met.  33 ;  Jencks  v.  Ooffe,  1  B.  I.  511 ;  Perry  v.  PeU 
Ungill,  33  K  H.  433). 

So  the  owner  of  a  ship  may  assign  the  freight  of  a  voyage  which 
has  been  commenced.  In  re  ship  Ware,  8  Price,  269 ;  Douglas  v. 
Russel,  1  M.  &  K.  (7  Eng.  Ch.)  488.  Or  he  may  sell  the  oil  and 
cargo  to  be  brought  home  from  a  whaling  voyage  then  being  prose- 
cuted {Langton  v.  Horton,  1  Hare,  549;  Fletcher  v.  Morey,  2 
Story,  555).  And  a  laborer,  employed  by  another,  may  assign  his 
wages  afterwards  to  be  earned ;  but  not  unless  they  are  to  be  earned 
under  an  existing  contract  {Mulhall  v.  Quinn,  1  Gray,  105 ;  Twiss 
V.  Cheever,  2  Allen,  40;  Lannan  v.  Smith,  7  Gray,  150). 

In  the  case  at  bar,  the  subject  matter  of  the  contract  was  suflB- 
ciently  definite  and  certain;  its  subsequent  existence  was  reason- 
ably sure ;  and  the  mortgagers  had  an  existing  interest  in,  and  title 
to,  the  other  property  then  mortgaged  of  which  this  was  to  be  an 
essential  part,  necessary  for  its  use,  to  be  added  to  it  for  the  pur- 
pose of  finishing  it.  It  is  entirely  unlike  the  case  of  a  changing 
stock  of  goods. 

The  mortgagers  had  a  charter  for  a  railroad,  with  all  the  neces- 
sary franchises  and  rights  for  its  construction,  equipment,  and 
operation.  The  mortgagee  had  previously  contracted  to  construct 
qpd  equip  it  for  the  company ;  and  the  work  had  been  commenced. 
He  was  to  be  paid  partly  in  the  bonds  of  the  company,  which  would 
sell  in  the  market.  Thereupon  they  mortgaged  to  him,  and  in  trust 
for  the  holders  of  the  bonds,  their  franchise,  road,  rights  of  way, 
materials,  buildings,  completed  or  in  process  of  construction,  "  in- 

I  eluding  all  cars,  engines  and  furniture,  that  have  been  or  may  be 
purchased  for  or  by  said  company,^'  to  secure  the  contract  "  for  the 
construction  and  equipment  of  said  railroad,"  and  to  secure  the 
payment  of  the  bonds  to  be  issued  to  the  mortgagee,  to  him,  *'  or 
to  his  assigns,  who  shall  become  the  holders  of  said  bonds." 

A  large  part  of  the  numerous  railroads  in  this  country  have 
been  constructed  by  the  aid  of  mortgages  to  individuals  or  to  trus- 
tees.    Many  of  these  mortgages,  perhaps  most  of  them,  embrace. 
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specifically,  engines  and  cars,  to  be    subsequently    acquired.     As 
they  are  made  to  secure  bonds  not  to  be  due  for  many  years,  and 
the  rolling  stock  is  perishable,  unless  such  future  acquisitions  can 
be  mortgaged,  as  incident  to,  and  essential  to  the  use  of,  the  rail- 
road itself,  the  security  is  liable  to  be  greatly  diminished.     The 
question  is  one  of  great  importance  in  respect  to  the  interests  in- 
volved in  its  determination.    Nor  is  it  a  new  one.    It  has  been 
considered  by  several  courts  of  the  highest  respectability;    and 
such  mortgages  have  been  sustained,  not  only  as  to  existing  prop- 11 
erty,  but  as  to  that  subsequently  acquired  {Pierce  v.  Emery,  33  If     ^ 
N.  H.  484 ;  Seymour  v.  C.  &  N.  F.  Railroad  Co.,25  Barb.  286 ;  Trust      Qjj^ 
Co.  v.  HendricJcson,  25  Barb.  484 ;  Coe  v.  Hart  dc  ah,  6  Am.  Law 
Eeg.  27;  Pennock  v.  Coe,  23  Howard,  117;  Phillips  v.  Winslow, 
18  B.  Monroe,  531). 

In  nearly  all  these  cases  the  question  is  discussed  with  much 
research  and  force  of  reasoning.  And,  in  the  absence  of  contrary 
decisions,  they  constitute  a  weight  of  authority  not  to  be  disre- 
garded, unless  it  can  be  clearly  shown  that  they  are  erroneous. 

In  some  of  them,  the  companies  were  specially  empowered  by 
legislative  acts  to  mortgage  their  property  and  franchises.  In  the 
case  of  Howe  v.  Freeman,  14  Gray,  566,  such  a  mortgage  was  up- 
held on  the  subsequent  confirming  statute,  with  an  intimation  that 
otherwise  it  would  have  failed.  But  the  general  question  was  not 
considered  by  the  Court.  The  power  of  a  corporation,  without  any 
legislative  act,  to  mortgage  its  franchises  with  other  property,  to 
secure  its  liabilities,  has  never  been  questioned  in  this  State,  though 
such  mortgages  have  been  common  for  many  years,  and  rights 
under  them  have  been  determined  in  this  Court.  The  weight  of 
authority  in  this  country  is  in  favor  of  the  doctrine  that  the  power 
to  mortgage  is  incident  to  the  rights  granted  by  the  Act  of  incor 
poration.    .    .    . 

In  the  case  of  Trust  Company  v.  Hendrickson  it  was  held  that, 
as  between  mortgagors  and  mortgagees,  the  engines  and  cars  were 
fiTturfifl^  so  that,  without  any  express  grant,  they  would  have  be- 
come the  property  ot  tne  mortgagees  by  being  attached  to  the  rail- 
road. If  thev  were  fixtures,  that  result  would  follow,  although 
they  were  not  in  existence  when  the  mortgage  was  given!  TKat 
they  have  some  of  the  qualities  of  fixtures  cannot  be  denied.  They 
are  fitted  to  the  gaug^e  of  the  road,  and  are  adapted  to  the  particular^ 
use  upon  it.  In  the  modern  cases,  whether  an  article  is  a  fixture 
is  determined  more  by  such  considerations,  than  by  its  being 
actually  attached  to  the  land!  Without  the  rolling  stock,  the  road 
IS  not  only  worthless  to  the  company,  but  it  ceases  to  be  of  any 
public  use.  Important  public  interests  are  therefore  involved  in 
the  question. 
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But,  if  the  engines  and  cars  are  not  fixtures,  they  are  so  con- 
nected with  the  railroad,  and  so  indispensable  to  its  operation,  that 
there  is  a  clear  distinction  between  them  and  other  kinds  of  per- 
sonal property.  They  may  well  be  held  to  be  exceptions  to  the 
general  rule  that  property  not  in  esse  cannot  be  conveyed.  We  do 
I  not  mean  to  intimate  that  rolling  stock  to  be  subsequently  ac- 
quired could  be  mortgaged  without  the  railroad.  But  when  the 
railroad  itself  is  mortgaged,  with  the  franchise,  the  rolling  stock  to 
be  acquired  for  the  purpose  of  completing  or  repairing  it  is  so 
appurtenant  to  it,  that  the  company  have  a  present,  existing  inter- 
est in  it,  sufficient  to  uphold  the  grant  of  both  together — ^the  one 
as  incident  to  the  other.  Their  title  to  the  tailroad  is  "  the  foun- 
dation of  an  interest  '*  in  the  cars  and  engines  to  be  acquired  for 
its  use. 

"If  the  rolling  stock  on  the  road  should  be  removed,*^  says 
McLean,  J.,  in  the  case  of  Coe  v.  Hart,  "  it  would  defeat  the  liens 
of  creditors  to  many  millions  of  dollars,  and  put  an  end  to  the 
construction,  if  not  to  the  maintenance  of  railroads.^^  In  the  case 
of  Ludlow.  V.  Hurd,  6  Am.  L.  Reg.  493,  Storer,  J.,  remarks :  *'  It 
is  very  clear  that  we  must  regard  it  (the  rolling  stock),  as  appur- 
tenant to  a  railroad ;  it  is  necessary  for  the  working  of  it  that  all 
this  species  of  property  should  become  a  part  of  the  road  itself.  It 
is  essential  to  its  use ;  and  if  denied,  it  is  destructive  to  the  purpose 
for  which  it  was  built.^'  And  in  the  case  of  Phillips  v.  Winslow, 
before  cited,  the  Court  say  that, 'in  order  to  render  the  mortgage 
of  the  railroad  effectual,  "  it  is  necessary  that  it  should  embrace  all 
such  future  acquisitions  of  the  company  as  are  proper  accessions  to 
the  thing  pledged,  and  essential  to  its  enjoyment." 

That  a  mortgage  of  a  railroad  and  the  franchises  of  the  com- 
pany, with  all  the  rolling  stock  then  owned  and  to  be  afterwards 
acquired  and  placed  on  the  road,  will  create  a  valid  lien  upon 
cars  and  engines  subsequently  purchased,  there  would  seem  to 
be  no  longer  any  doubt  (Redfield  on  Railways,  §  235,  notes 
21  to  24;  Pierce's  Am.  Railroad  Law,  531;  Am.  Law.  Reg.,  July, 
1863,  527). 

The  decisions  sustaining  such  mortgages  are  not  understood  to 
be  in  conflict  with  those  in  which  other  mortgages  of  such  property 
have  not  been  upheld.  The  general  rule,  that  property  not  in  esse 
cannot  be  conveyed,  is  not  abrogated.  Nor  will  such  mortgages  be 
upheld  in  equity,  any  more  than  at  law,  unless  they  are  within 
some  of  the  exceptions  to  the  rule.  But,  if  a  mortgage  is  within 
any  of  the  exceptions  it  will  be  sustained,  and  the  parties  will  be 
entitled  to  appropriate  remedies. 

What  remedies  will  be  open  to  them  must  depend  upon  the  cir- 
cumstances of  each  case.     In  Holroyd  v.  Marshall,  9  Jur.  N.  S.  213, 
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recently  decided  by  the  House  of  Lords,  a  registered  mortgage  of 
machinery  in  a  mill,  together  with  all  that  should  afterward  be 
placed  therein  in  addition  to,  or  in  substitution  for  that  which 
was  there  at  the  time,  was  held  to  have  created  a  valid  lien  upon 
the  portion  afterwards  purchased,  from  the  time  when  it  was 
brought  within  the  terms  of  the  grant.  And  the  rights  of  the  mort- 
gagee were  sustained  in  equity,  on  the  ground  that  the  mortgagor, 
as  soon  as  he  purchased  the  additional  machinery  and  put  it  into 
the  mill,  held  it  in  trust  for  the  mortgagee.  Whether  we  should 
uphold  such  a  mortgage,  is  a  question  upon  which  it  is  unneesssary 
to  express  any  opinion.  The  case  seems  to  be  in  conflict  with  that 
of  Moody  V.  \vn^M,  13  Met.  17.  _But  in  those  cases  in  whictTa  -^ 
mortgage  of  such  property  is  Talid,  there  would  seem  to  De  no  QouoT"  • 
that  it  can  be  entorced  in  equity  as  a  case  of  trust.    .    .    . 

Upon  the  whole  case,  we  are  of  the  opinion  that  the  mortgage  to 
Myers  created  a  valid  lien  upon  the  engines  and  cars  as  they  were 
purchased  and*p}aced  upon  the  road  for  the  purpose  of  equipping 
it;  and  that  the  holders  of  the  bonds  secured  by  that  mortgage  will 
be  entitled,  if  they  claim  it,  to  have  the  trust  enforced,  not  only 
against  the  railroad,  but  against  the  rolling  stock  subsequently 
acquired.*  Plaintiff's  nonsuit 

Appleton,  C.  J.,  Kent,  Walton  and  Dickerson,  JJ.,  concurred. 
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SUPBEME  COUKT  OF  NeW  YoKK^  APPELLATE  DIVISION,   1896. 

(9  App.  Div.%1,) 

XOtcL-M-  'y^juii^    Appeal  by  the  petitioner,  August  Meidling,  as  guardian  ad  litem 

CkGi^    cJlv*/^^  August  Meidling,  Jr.,  an  infant,  from  an  order  of  the  Supreme 

*>»  'viccsz.   oL     Court,  made  at  the  Kings  County  Special  Term  and  entered  in 

V^.  c^Jjucc^^     the  office  of  the  Clerk  of  the  County  of  Kings  on  the  23d  day  of 

^  ><<.ok.^^  A^U.  May,  1896,  denying  the  petitioner's  motion  to  vacate  an  order  ap- 

*]  "h^i.  "^  ^  pointing  a  receiver  and  also  a  judgment  entered  in  the  action,  or 
|vA4u^tu.^^<jwtv.  to  modify  the  same. 

i  tfe:  Jl<tAM3cr 

^  -u.^.  ^Miller  v.  Rutland  d  Washington  R.  R.  Co.,  36  Vt.  452,  456   (1863)  ; 

Farmers*  Loan  d  Trust  Co.  v.  8t,  Joseph  d  Denver  City  Ry,  Co.,  3 
Dillon,  412  (1875),  accord.  See  also  Palmer  v.  Forbes,  23  lU.  301  (1860). 
This  view  has  become  fixed  in  several  States  by  statute  (Ver.  Rev.  L., 
1894,  §  3803;  Wis.  Stat.,  1898,  S  1838).  Compare  Hoyle  v.  Plattahurgh  d 
Montreal  R.  R.  Co.,  54  N.  Y.  314  (1873),  and  Williamson  v.  "New  Jersey 
Southern  R.  R.  Co.,  29  N.  J.  Eq.  311  (1878). 
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This  action  was  brought  for  the  purpose  of  foreclosing  a  mort- 
gage executed  by  the  New  York  &  Sea  Beach  Railway  Company. 
On  January  11, 1896,  the  plaintiffs  in  this  action  procured  an  order 
appointing  a  receiver  of  said  company,  and  of  all  the  property  then 
owned  by  it.  Subsequently  a  judgment  of  foreclosure  was  en- 
tered by  which  the  receivership  was  continued  and  a  sale  directed 
of  all  the  property  in  the  receiver's  hands.  Thereupon  the  appel- 
lant, who  is  a  judgment  creditor  of  the  New  York  &  Sea  Beach 
Bailway  Company,  instituted  this  proceeding  for  the  purpose  of 
having  the  order  appointing  the  receiver  and  the  judgment  of 
foreclosure  and  sale  so  modified  as  to  affect  only  such  property  as 
the  mortgagor  had  when  the  mortgage  was  executed. 

.Hatch,  J.  The  validity  of  the  mortgage  is  not  coniroverted. 
But  it  is  claimed  that  under  it  no  lien  was  acquired  upon  the  per- 
sonal property  purchased  subsequent  to  its  execution,  as  against 
the  petitioner  therein.  That  the  lien  should  attach  to  after-ac- 
quired property  is  within  the  express  terms  of  the  mortgage,  and  it 
is  not  disputed  that  such  is  its  effect  as  between  the  parties  thereto. 
By  the  provisions  of  the  statute  (Laws  1850,  c.  140,  §  28,  subd.  10), 
authority  was  conferred  to  mortgage  the  corporate  property  and 
franchises  for  the  purpose  of  completing,  furnishing  or  operating 
the  railroad.  And  this  authority  has  been  continued  in  the  same 
language  under  the  revision  of  the  railroad  law  (Laws  1892,  c.  676, 
§  4,  subd.  10).  The  statute  contemplates  that  it  may  be  necessary 
to  borrow  money  for  the  purpose  of  the  physical  creation  of  the 
road  and  putting  it  in  operation.  It  is  quite  evident  that  in  the 
accomplishment  of  this  purpose  property  would  be  created  and  ac- 
quired that  had  no  actual  or  potential  existence  at  the  time  when 
the  loan  was  made  and  the  mortgage  given.  It  is  the  usual  course 
of  procedure  in  the  construction  of  a  railroad  that  money  is  raised 
by  mortgage  on  its  property,  and  that  the  structure  is  built  and 
operated  to  a  large  extent  by  means  of  the  loans  thus  obtained,  and 
much  of  the  property  is  created  and  acquired  after  the  loan  is  made. 
The  statute  makes  no  distinction  between  property  necessary  for 
the  completion  and  furnishing  of  the  road  and  that  which  is  essen- 
tial to  its  operation.  By  the  terms  of  the  law,  therefore,  it  was 
contemplated  that,  for  the  money  thus  obtained  the  property  ac- 
quired should  be  pledged  as  the  security  for  its  repa3rment,  and  this 
cannot  be  accomplished  without  holding  that  the  lien  of  the  mort- 
gage attaches  to  such  property  as  shall  be  necessary  for  that  pur- 
pose, whether  it  is  in  existence  at  the  time  when  the  mortgage  is 
given  or  is  subsequently  acquired  and  whether  such  property  be 
such  as  is  denominated  real  or  personal.  So  it  was  early  held  that 
such  a  mortgage  created  in  equity  a  lien  upon  property  subse- 
quently acquired  superior  to  the  lien  of  a  subsequent  incumbrance 
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by  mortgage  or  judgment  (Seymour  v.  Canandaigua  &  Niagara 
Falls  R,  R.  Co.,  25  Barb.  284;  Benjamin  v.  Elmira,  Jefferson  & 
Canandaigua  R.  R.  Co,,  49  id.  447 ;  Stevens  v.  Watson,  4  Abb.  Ct. 
App.  Dec.  302).  In  those  cases  the  question  arose  respecting  liens 
upon  subsequently  acquired  real  property.  But  the  discussion 
shows  that  the  court  considered  the  rule  applicable  as  well  to  per- 
sonal as  to  real  property.  Such  has  been  the  uniform  rule  applied 
in  the  Federal  courts  {Mitchell  v.  Winslow,  2  Story,  630 ;  Central 
Trust  Co.  V.  Kneeland,  138  U.  S.  419). 

The  difficulties  which  have  arisen  relate  not  so  much  to  the  rec- 
ognition of  the  mortgage  as  a  lien,  for  the  doctrine  of  the  above- 
cited  cases  has  never  been  questioned,  but  rather  to  the  steps  neces- 
sary to  be  taken  to  evidence  the  lien.  The  first  debate  arose  over 
the  question  whether  the  rolling  stock  and  equipment  of  the  road 
retained  its  character  as  personal  property,  and  if  so,  wa?  it  requis- 
ite that  the  mortgage  should  be  filed  as  a  mortgage  of  chattels. 
The  Supreme  Court  divided  upon  the  question,  and  decisions  were 
rendered  both  ways.  The  Court  of  Appeals,  in  Hoyle  v.  Plattsburg 
dc  Montreal  R.  R.  Co.,  64  N".  Y.  314,  settled  the  question  by  holding 
that  it  was  personal  property,  and  that  the  mortgage  covering  it 
must  be  filed  as  a  mortgage  of  chattels,  as  prescribed  by  the  act  of 
1833,  or  the  same  would  be  void  as  against  the  general  creditors  of 
the  corporation.  To  meet  this  conclusion,  the  Legislature,  in 
1868,  passed  an  act  (Laws  of  1868,  c.  779),  providing  that  it  shall 
not  be  necessary  to  file  such  mortgage,  as  a  mortgage  of  chattels 
when  it  covers  real  and  personal  property  and  is  recorded  as  a 
mortgage  of  real  estate  in  each  county  in  or  through  which  the 
railroad  runs.  By  this  act  the  status  of  such  property,  so  far  as  it 
relates  to  liens  by  way  of  mortgage  is  made  practically  subject  to 
the  same  rules  and  is  placed  upon  the  same  footing  as  real  prop- 
erty. The  business  carried  on  by  railroads,  the  great  extent  of 
territory  which  they  cover,  and  the  fact  that  the  rolling  stock  is  at 
all  times  widely  distributed,  not  only  throughout  the  State  through 
which  its  lines  mainly  run,  but  also  throughout  the  different  States 
of  the  Union,  create  an  essential  difference  between  it  and  property 
whose  sitiLS  is  practically  fixed.  This,  coupled  with  the  necessity 
which  exists  for  certainty  of  securing  to  those  advancing  money, 
usually  in  very  large  amounts,  upon  the  faith  of  railroad  property 
and  the  practical  difficulty,  if  not  impossibility,  of  a  railroad  being 
able  to  realize  upon  its  property  in  this  manner,  if  the  technical 
rules  respecting  liens  upon  personal  property  should  obtain,  evi- 
dently created  an  intent  in  the  mind  of  the  Legislature  to  make 
such  property  subject  to  the  same  rules,  so  far  as  practicable,  as 
apply  to  liens  upon  real  property.  It  is  quite  evident  that  if  it 
should  be  held  necessary  to  constantly  revise  such  a  mortgage,  in 
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order  to  cover  what  has  been,  it  may  be,  purchased  by  the  money 
advanced  or  to  supply  operating  needs  and  replenish  what  is  de- 
stroyed, it  would  render  such  security  so  doubtfiQ  and  precarious 
as  not  only  to  impair,  but  to  practically  destroy  its  value.  We 
can  see  no  reason  for  drawing  a  distinction  in  this  regard  between 
real  and  personal  property.     On  the  contrary,  as  the  authority  for  i 

the  mortgage  of  both  is  derived  from  the  same  source,  and  the  same  j 

reasons  exist  why  both  should  be  available  and  answerable  as  se-  1 

curity,  we  think  it  more  in  harmony  with  the  legislative  intent  to 
subject  it  to  the  same  rules  (N,  Y.  Security  Co.  v.  Saratoga  Oas 
Co,,  88  Hun,  569).  This  view  does  not  bring  us  in  conflict  with 
R.  D.  Co.  V.  Rasey,  142  N.  Y.  570.  That  case  proceeded  from  the 
well-settled  legal  rule  that  a  mortgage  of  chattels,  having  no  actual 
or  potential  existence  when  the  mortgage  was  given,  is  void  as  to 
intervening  creditors.  For  reasons  already  stated  that  rule  has  no 
application  to  a  mortgage  of  this  character. 
It  follows  that  the  order  appealed  from  should  be  affirmed.^ 

Order  affirmed. 


TAILBY  V.  THE  OFFICIAL  EECEIVER. 

House  op  Lokds,  1888. 

(L.  R.  13  App.  Cos.  523.) 

5lppeal  from  a  decision  of  the  Court  of  Appeal.* 

By  a  bill  of  sale  made  the  13th  of  May,  1879,  H.  G.  Jzon,  de-    7?l£fi'  ^ 
scribed  as  a  packing  case  manufacturer  of  87  Parade,  Birmingham,  /^cao-^    i^^"- 
assipied  to  Tvrell  for  valuable  consideration  {inter  alia)  "  aUjmd  uXuT^^'  '»  ^ 
singular  the  stock-in-trade,  fixtures,  shop  and  office  furniture,  tools^  t^-u:.^  if^r*^ 


tinuance  of  this  security  may  be  in  upon  or  about  the  premises  nr^ut,!^^  >*  ^ff^' 
of  the  said  mortfi;apor  situate  at  87  Parade  aforesaid  or  any  other    ^   ^x*-a-  <A*/ 
place  or  places  at  which  during  the  continuance  of  this  security   y^'^'^'^^- 
he  may  carry  on  business.    .    .    .     And  also  all  the   book    debts  V*^.  j<  Ai«^. 
due  and  owing  or  which  may  during  the  continuance  of  this  security   <»0i» 
become  due  and  owing  to  the  said  mortgagor,  which  fixtures,  stock- 
in-trade,  machinery,  furniture,  chattels,  goods,  effects  and  debts 
are  for  the  most  part  and  as  near  as  may  be  mentioned  in  the  re- 
spective schedules  hereunder  written." 

*  Affirmed  by  the  Court  of  Appeals,  on  opinion  below,  163  N.  Y.  670  ( 1897) . 

•  18  Q.  B.  D.  25.— iJep. 


PKc^*^         A*^ 
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In  November,  1884,  Tyrrell  having  died,  his  executors  assigned 
to  Tailby,  the  present  appellant,  certain  book  debts  (specified  in 
a  schedule)  owing  to  Izon,  and  among  them  a  debt  of  about  £11 
which  had  become  due  to  him  from  Wilson  Brothers  &  Co.  since 
the  bill  of  sale,  and  due  notice  of  this  assignment  was  thereupon 
^ven  to  Wilson  Brothers  &  Co.  ' 

In  December  Izon  became  bankrupt.  In  January,  1885,  and 
after  the  adjudication  in  bankruptcy  Wilson  Brothers  &  Co.  paid 
to  Tailby  the  debt  above-mentioned  The  oflScial  receiver  in 
Izon's  bankruptcy  afterward  sued  Tailby  in  the  County  Court  of 
Warwickshire  for  the  amount  of  the  debt,  as  money  had  and  re- 
ceived. 

The  county  court  judge  gave  judgment  for  the  plaintiff  on  the  //^A^^ 
grpund  that  the  assignment  of  future  book  debts  generally,  with- 
out any  delimitation  as  to  time,  place,  or  amount,  was  too  vague 
to  be  supported. 


The  Queen's  Bench  Division  (Hawkins  and  Matthew,  JJ.)^££:    '  ^  ^'v^  ' 
versed  this  decision^  and  entered  judgment  for  the  defendant.*  ^      iPtJ 
That  judgment  wasreversed  bv  the  Court  of  Appeal  (Lord  Esher,  ^^  '^^' 
M.  E.,  Lindley  and  Lopes,  L.J  J.)  who  restored  the  judgment  for     OlI^^  , 
the  plaintiff.* 

Against  this  judgment  Tailby  appealed. 

Lord  Macnaghten.*  The  claim  of  the  purchaser  was  rested  on 
well-known  principles.  It  has  long  been  settled  that  future  prop- 
erty, possibilities  and  expectancies  are  assignable  in  equity  for 
value.  The  mode  or  form  of  assignment  is  absolutely  immaterial 
provided  the  intention  of  the  parties  is  clear.  To  effectuate  the 
intention  an  assignment  for  value,  in  terms  present  and  imme- 
diate, has  always  been  regarded  in  equity  as  a  contract  binding 
on  the  conscience  of  the  assignor  and  so  binding  the  subject-matter 
of  the  contract  when  it  comes  into  existence,  if  it  is  of  such  a 
nature  and  so  described  as  to  be  capable  of  being  ascertained  and 
identified. 

The  position  of  the  purchaser  was  assailed  on  one  point,  and 
one  point  only.  It  was  not  disputed  that  Tyrrell  gave  valuable 
consideration  for  the  bill  of  sale,  or  that  Tyrrell's  executors  were 
within  their  rights  in  selling  whatever  was  comprised  in  the  secur- 
ity. It  was  not  denied  that  the  debt  purchased  was  a  book  debt 
which  became  due  and  owing  to  Izon  during  the  continuance  of  the 
security,  nor  was  any  question  raised  as  to  the  sufBciency  of  the 
notice  which  the  purchaser  gave  to  Messrs.  Wilson  Brothers  &  Co. 

» 17  Q.  B.  D.^88.— iZep.        « 18  Q.  B.  D.  25.— iJep. 

*  Portions  of  the  opinion  are  omitted.  The  opinions  of  the  Lord  Chan- 
cellor (Herschell)  and  of  Lords  Watson  and  Fitzgerald,  L.JJ.,  are  also 
omitted. 
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The  contention  of  the  learned  counsel  for  the  respondent  was  this : 
fThey  asserted  as  a  proposition  of  law  that  an  assignment  of  future 
book  debts  not  limited  to  any  specified  business  is  too  vague  to  have 
any  effect.  Starting  from  that  proposition  they  asked  your  Lord- 
ships to  come  to  the  conclusion  that  the  assignment  of  book  debts 
in  the  present  case  was  void  from  the  beginning  as  including  in  its 
terms  book  debts  which  could  not  be  made  the  subject  of  valid  as- 
signment. I  do  not  stop  to  consider  whether  that  is  a  necessary  or 
legitimate  conclusion.  It  is  a  startling  result  certainly,  and  I  shall 
have  a  word  to  say  about  it  by-and-by.  At  present  I  am  merely 
inquiring  whether  the  original  proposition  is  sound.  In  the  lead- 
ing judgment  in  the  Court  of  Appeal  it  is  said  that  the  doctrine 
which  covers  the  proposition  is  well  established,  because  "  in  every 
one  of  the  cases  in  point  that  were  cited  its  existence  has  been  as- 
sumed." The  principle  of  the  doctrine,  however,  is  not  stated;  the 
doctrine  itself  is  not  defined;  the  cases  which  are  supposed  to  be 
in  point  are  not  reviewed  or  even  named.  But  the  high  authority 
of  the  learned  judges  who  have  adopted  this  view  makes  it  neces- 
sary to  examine  the  matter  closely.  The  learned  counsel  for  the 
respondent  gave  your  Lordships  every  assistance  that  ingenuity  and 
industry  could  supply ;  and  the  result  of  their  labors  may  fairly  be 
summed  up  as  follows :  The  origin  of  the  doctrine,  modem  though 
it  be,  is  lost  in  obscurity.  Before  Holroyd  v.  Marshall,  10  H.  L.  C. 
191,  no  support  for  it  can  be  found.  Possibly  it  may  be  evolved 
from  Holroyd  v.  Marshall.  Lopes,  L.  J.,  seems  to  think  so.  It 
assumed  a  definite  form  in  Belding  v.  Read,  3  H.  &  C.  955.  It 
was  recognized  by  Fry,  J.,  in  In  re  Count  D'Epineuil,  20  Ch.  D. 
758,  and  it  received  the  stamp  of  authority  from  what  was  said  or 
implied  by  two  of  the  learned  judges  who  decided  Clements  v. 
Matthews,  11  Q.  B.  D.  808.  No  other  authority  or  semblance  of 
authority  was  produced.  My  Lords,  I  have  read  Holroyd  v.  Mar- 
shall many  times,  and  I  can  discover  no  trace  of  the  doctrine  there. 
Belding  v.  Bead,  as  Bowen,  L.  J.,  points  out,  was  founded  upon  a 
misapprehension  of  Lord  Westbur/s  judgment  in  Holroyd  v.  Mar- 
shall, In  In  re  Count  D'Epineuil,  the  learned  judge,  as  he  stated 
in  In  re  Clarke,  36  Ch.  D.  348,  thought  himself  bound  by  Belding 
V.  Read,  and  simply  followed  the  decision  in  that  case.  As  for  the 
order  made  in  In  re  Count  D'Epineuil,  it  seems  to  me  to  have  been 
only  too  favorable  to  the  claimant.  I  much  doubt  whether  a  mem- 
orandum like  that  on  which  the  claimant  relied  could  create  a 
specific  lien  of  any  sort  or  kind.  Finally,  Cotton,  L.  J.,  has  him- 
self disclaimed  the  hidden  meaning  attributed  to  his  judgment  in 
Clements  v.  Matthews.  ' 

So  much  for  authority.     What  foundation  is  there  for  the  doc- 
trine apart  from  authority?    The  learned  counsel  for  the  respon- 
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dent  did  not  pretend  to  be  wiser  than  the  Court  of  Appeal.  They, 
too,  neither  defined  the  doctrine  the  aid  of  which  they  invoked, 
nor  stated  any  principle  on  which  it  could  be  supposed  to  rest. 
They  contented  themselves  with  endeavoring  to  maintain  the  propo- 
sition that  an  assignment  by  a  trader  of  future  book  debts  not  con- 
fined to  a  specified  business  is  too  vague  to  be  effectual.  Why 
should  this  be  so?  If  future  book  debts  be  assigned,  the  subject- 
matter  of  assignment  is  capable  of  being  identified  as  and  when  the 
book  debts  come  into  existence,  whether  the  description  be  restricted 
to  a  particular  business  or  not.  Indeed  the  restriction  may  render 
the  task  of  identification  all  the  more  difficult.  An  energetic 
tradesman  naturally  develops  and  extends  his  business.  One  busi- 
ness runs  into  another,  and  the  line  of  demarcation  is  often  indis- 
tinct and  undefined.  The  linendraper  of  to-day  in  the  course  of  a 
few  years  may  come  to  be  the  proprietor  of  an  establishment  pro- 
viding everything  that  man  wants,  or  woman  either,  from  the  cradle 
to  the  grave.  In  such  a  case  I  can  easily  conceive  that  difficult 
questions  might  arise  if  the  book  debts  assigned  were  limited  to  a 
particular  business. 

It  was  admitted  by  the  learned  counsel  for  the  respondent,  that 
a  trader  may  assign  his  future  book  debts  in  a  specified  business. 
Why  should  the  line  be'  drawn  there?  Between  men  of  full  age 
and  competent  understanding  ought  there  to  be  any  limit  to  the 
freedom  of  contract  but  that  imposed  by  positive  law  or  dictated 
by  considerations  of  morality  or  public  policy  ?  The  limit  pro-  tt 
posed  is  purely  arbitrary,  and  I  think  meaningless  and  unreason-  I 
able.  The  rule  laid  down  by  the  Court  of  Appeal  would  not  help 
to  identify  or  ascertain  the  subject-matter  of  the  contract  in  any 
case.  It  might  have  the  opposite  effect.  It  would  be  no  benefit  to 
the  assignor's  general  creditors.  It  might  prevent  a  man  from 
raising  money  on  the  credit  of  his  expectations  in  his  existing  busi- 
ness—on that  which  is  admitted  to  be  capable  of  assignment — in 
consequence  of  the  obvious  risk  that  some  alteration  in  the  char- 
acter of  the  business  might  impair  or  defeat  the  security. 

Under  these  circumstances  I  think  your  Lordships  will  come  to 
the  conclusion  that  the  proposition  on  which  the  respondent  relies 
as  the  foundation  of  his  case  cannot  be  supported  on  principle,  and 
that  the  authorities  on  which  it  was  supposed  to  rest  may  be  traced 
to  a  decision  of  the  Court  of  Exchequer  which  itself  is  founded  on 
an  erroneous  view  of  the  principles  recognized  in  this  House  in 
Ilolroyd  v.  Marshall, 

My  Lords,  I  should  wish  to  say  a  few  words  about  Ilolroyd  v. 
Marshall,  because  I  am  inclined  to  think  that  Belding  v.  Read 
is  not  the  only  case  in  which  Lord  Westbury's  observations  have 
been  misunderstood.    To  understand  Lord  Westbury^s  judgment 


104  CONVEYANCE.         •  [CHAF.  I. 

aright,  I  think  it  is  necessary  to  bear  in  mind  the  state  of  the  law 
at  the  time,  and  the  point  to  which  his  Lordship  was  addressing 
himself.  Holroyd  v.  Marshall  laid  down  no  new  law,  nor  did  it 
extend  the  principles  of  equity  in  the  slightest  degree.  Long  be- 
fore Holroyd  v.  Marshall  was  determined  it  was  well  settled  that 
an  assignment  of  future  property  for  value  operates  in  equity  by 
way  of  agreement,  binding  the  conscience  of  the  assignor,  and  so 
binding  the  property  from  the  moment  when  the  contract  becomes 
capable  of  being  performed,  on  the  principle  that  equity  considers 
as  done  that  which  ought  to  be  done,  and  in  accordance  with  the 
maxim  which  Lord  Thurlow  said  he  took  to  be  universal,  "that 
whenever  persons  agree  concerning  any  particular  subject,  that,  in 
a  Court  of  Equity,  as  against  the  party  himself,  and  any  claiming 
under  him,  voluntarily  or  with  notice,  raises  a  trust "  {Legard  v. 
Hodges,  1  Ves.  Junr.  478).  It  had  also  been  determined  by  the 
highest  tribunals  in  the  country,  short  of  this  House — ^by  Lord 
Lyndhurst  as  Lord  Chancellor  in  England,  and  by  Sir  Edward 
Sugden  as  Lord  Chancellor  in  Ireland — that  an  agreement  bind- 
ing property  for  valuable  consideration  had  precedence  over  the 
claim  of  a  judgment  creditor.  Some  confusion,  however,  has 
recently  been  introduced  by  a  decision  of  a  most  eminent  judge, 
who  was  naturally  less  familiar  with  the  doctrines  of  equity  than 
with  the  principles  of  common  law.  In  that  state  of  things,  in 
Holroyd  v.  Marshall,  in  a  contest  between  an  equitable  assignee 
and  an  execution  creditor,  Stuart,  V.  C,  decided  in  favor  of 
the  equitable  assignee.  His  decision  was  reversed  by  Lord  Camp- 
bell, L.  C,  in  a  judgment  which  seemed  to  strike  at  the  root  of 
all  equitable  titles.  Lord  Campbell  did  not  hold  that  the  equit- 
able assignee  obtained  no  interest  in  the  property  the  subject  of 
the  contract  when  it  came  into  existence.  He  held  that  the 
equitable  assignee  did  obtain  an  interest  in  equity.  But  at  the 
same  time  he  held  that  the  interest  was  of  such  a  fugitive  char- 
acter, so  shadowy,  and  so  precarious,  that  it  could  not  stand 
against  the  legal  title  of  the  execution  creditor,  without  the  help 
of  some  new  act  to  give  it  substance  and  strength.  It  was  to  thiS| 
view,  I  think,  that  Lord  Westbury  addressed  himself ;  and  by  wayj 
of  shewing  how  real  and  substantial  were  equitable  interests  spring- 
ing from  agreements  based  on  valuable  consideration,  he  referred 
to  the  doctrines  of  specific  performance^  illustrating  his  argument 
by  examples.  One  of  the  examples,  perhaps,  requires  some  quali- 
fication. That,  however,  does  not  affect  the  argument.  The  argu- 
ment is  clear  and  convincing;  but  it  must  not  be  wrested  from  its 
purpose.  It  is  difficult  to  suppose  that  Lord  Westbury  intended 
to  lay  down  as  a  rule  to  guide  or  perplex  the  Court,  that  considera- 
tions applicable  to  cases  of  specific  performance,  properly  so-called. 
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where  the  contract  is  executory,  are  to  be  applied  to  every  case  of 
equitable  assignment  dealing  with  future  property.  Lord  Selborne 
has,  I  think,  done  good  service  in  pointing  out  that  confusion  is 
sometimes  caused  by  transferring  such  considerations  to  questions 
which  arise  as  to  the  propriety  of  the  Court  requiring  some- 
thing or  other  to  be  done  in  specie  {Wolverhampton  and  Wdlsall 
Railway  Company  v.  London  and  North  Western  Railway  Com- 
pany, Law.  Eep.  16  Eq.  433).  His  Lordship  observes  that  there 
is  some  fallacy  and  ambiguity  in  the  way  in  which  in  cases  of  that 
kind  those  words  "specific  performance,^^  are  very  frequently 
used.  Greater  confusion  still,  I  think,  would  be  caused  by  trans- 
ferring considerations  applicable  to  suits  for  specific  perform- 
ance— ^involving,  as  they  do,  some  of  the  nicest  distinctions  and 
most  difficult  questions  that  come  before  the  Court — ^to  cases  of 
equitable  assignment  or  specific  lien  where  nothing  remains  to  be 
done  in  order  to  define  the  rights  of  the  parties,  but  the  Court 
is  merely  asked  to  protect  rights  completely  defined  as  between 
the  parties  to  the  contract,  or  to  give  effect  to  such  rights  either 
by  granting  an  injunction  or  by  appointing  a  receiver,  or  by  ad- 
judicating on  questions  between  rival  claimants. 

The  truth  is  that  cases  of  equitable  assignment  or  specific  lien, 
where  the  consideration  has  passed,  depend  on  the  real  meaning 
of  the  agreement  between  the  parties.  The  diflBculty,  generally 
speaking,  is  to  ascertain  the  true  scope  and  effect  of  the  agreement. 
When  that  is  ascertained  you  have  only  to  apply  the  principle  that 
equity  considers  that  done  which  ought  to  be  done  if  that  principle 
is  applicable  under  the  circumstances  of  the  case.  The  doctrines 
relating  to  specific  performance  do  not,  I  think,  afford  a  test  or  a 
measure  of  the  rights  created.  There  are  cases  where  the  rights 
of  the  parties  may  be  worked  out  by  means  of  specific  performance, 
though  no  specific  lien  is  effected  by  the  agreement  itself.  More 
frequently  a  specific  lien  is  effected  though  no  case  of  specific  per- 
formance is  contemplated.  .  .  . 

In  the  result,  therefore,  and  for  the  reasons  I  have  given,  I  am 
of  opinion  that  the  case  of  the  respondent  entirely  fails.  The 
original  proposition  is  not,  I  think,  well  founded.  If  it  were  sound 
the  conclusion  attempted  to  be  drawn  from  it  could  not,  as  it  seems 
to  me,  be  maintained. 

I  have,  therefore,  no  hesitation  in  concurring  in  the  motion 
which  has  been  proposed.* 


i«« 


It  is  necessary  first  to  consider  the  principles  on  which  an  assignment 
of  property  not  existing  at  the  time  is  made  effectual.  The  principle  is 
that  such  an  assignment,  as  regards  the  non-existing  property,  amounts  to 
a  contract  for  value,  which  a  Court  of  Equity  will  specifically  perform. 
That  was  laid  down  by  Lord  Westbury  in  Holroyd  v.   Marshall,  and 
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Order  appealed  from  reversed;  order  of  the  Queen's  Bench 
Division  restored;  the  respondent  to  pay  to  the  appellant  his  costs 
in  the  Court  of  Appeal  and  the  costs  of  the  appeal  in  this  House; 
cause  remitted  to  the  Queen's  Bench  Division, 


PEEGTJSON  V.  WILSON. 
ii|jj£E  Court  of  Michigan,  Dec,  1899. 
(80  N.  W.  Rep,  1006.) 


Error  to  Circuit  Court.    Action  by  James  F.  Ferguson,  9A}y^^     h 
administrator  of  the  estate  of  Charles  Ferguson,  against  Henry  W.  difi^-ph-^^fj^ 


Wilson.    Judgment  for  plaintiflE  and  defendant  appeals.    Affirmed.  ^ruM,  f.^!,oU^ 

The  suit  was  brought  in  trover  to  recover  the  value  of  certain  ^^,^  s^Jt-T^^ 

personal  property.  ^^JaJ  U 

%y  Plaintiflf^s  ftlftim  tn  the  property  in  controversy  arises;  (1)  %,;Jy^J^ 
Under  a  certain  chattel  mortgage  given  by  one  George  Wiggins  to  ^vw*/-  JL^^  ,^^^ 
Charles  Ferguson,  plaintiff^s  intestate,  on  November  1,  1893,  the  /c^-,^   i^ 
consideration  mentioned  being  $150,  and  conveying  one  bay  horse,  jL^O/ww  Tw^. 
one  gray  horse,  one  binder,  one  mower,  five  yearlings,  and  one  calf.  V...JL  Aj^x^JL, 
(2)  Under  a  chattel  mortgage  given  by  Wiggins  to  Charles  Fer-  yW^ow^r^ivn^. 
guson,  October  27,  1893,  and  nled  in  the  town  clerk^s  office,  Novem- 
ber  6,  1893,  covering  all  the  crops  and  stock  raised  on  the  farm  let 
by  Ferguson  to  Wiggins  on  that  day,  and  also  all  the  stock,  sheep^ 
cattle,  hogs,  horses,  tools,  and  machinery  that  might  be  used  or  kept 
on  said  farm!     This  chattel  mortgage  is  contained  in  a  lease  given 
by  Ferguson  to  Wiggins  for  the  farm,  and   to   secure   the   rent 

I  should  not  have  gone  back  to  this  were  it  not  that  there  seems  to  be 
a  misunderstanding  as  to  the  application  of  the  doctrine  of  specific  perform- 
ance in  these  cases.  The  ordinary  application  of  the  doctrine  of  specific 
performance  is  to  compel  a  vendor  or  purchaser  to  complete  a  contract 
for  sale  or  purchase,  a  contract  which  is  wholly  executory.  Where  such 
a  contract  relates  to  goods  the  Court  will  not  in  general  decree  specific 
performance.  Why  is  this?  Because  the  Court  considers  that  in  general 
damages  are  a  sufficient  remedy,  and  the  proper  remedy  for  the  breach  of 
a  contract  to  sell  or  purchase  goods,  but  that  does  not  apply  to  a  breach 
of  a  contract  relating  to  land.  In  the  present  case  the  contract  is  not 
wholly  executory.  The  mortgagee  has  performed  his  part  of  it  by  advanc- 
ing his  money  on  the  faith  of  it,  and  the  principle  that  damages  are  a 
sufficient  remedy  does  not  apply." — Per  Cotton,  L.  J.,  in  In  re  Clarke, 
Coombe  v.  Carter,  36  Ch.  D.  348  (1887). 

^Only  so  much  of  the  opinion  is  given  as  relates  to  the  point  under 
consideration. 


yUJif.  -fr  M  a.   CKt  riM.'lS.  <^'j;^~^  s/-iy^   /^«  <»' 
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thereof.  (3)  Under  a  bill  of  sale  of  all  the  property  described  in 
the  two  mortgages  above  mentioned,  given  by  Wiggins  to  Charles 
Ferguson,  and  dated  November  6,  1895.  The  defendant  claimed 
nnder  a  chattel  mortgagee  ^ven  by  Wigf^ins  to  him  on  February  6, 
1893,  to  secure  the  payment  of  $380,  payable  $50  each  year  for  six 
years,  and  $80  seven  years  from  date,  with  interest  at  7  per  cent. 
This  mortgage  covered  the  binder  claimed  by  plaintiff  to  be  covered 
by  his  mortgage  and  bill  of  sale,  and  certain  cattle,  sheep,  crops  on 
the  farm,  etc. ;  and  also  provided  that  it  should  cover  ^^  all  crops,  of 
whatsoever  name  or  nature,  to  be  sown^  planted,  and  grown  on  said 
premises  during  the  years  1893  to  1899,  inclusive,  also  all  the  in- 
crease of  the  above-described  stock,  and  all  other  personal  property 
which  1  may  own  or  acquire  during  said  years?^  This  mortgage  l|  Ztl/^ 
was  prior  in  time  of  filing  to  the  mortgage  given  by  Wij^gins  to  if  l^ 
plamtm  8  intestate,  and  was  duly  recorded  in  the  town  clerk  s  office,' 
and  renewed  from  year  to  year.  The  real  controversy  between  the 
parties  arises  over  the  interpretation  of  the  clause  in  defendant's 
mortgage,  ^^and  all  other  personal  property  which  l^ay  ov^  or 
acQuire_diiring  said  years.      It  appeared  that  Mr.  Wiggins  was 


acquire  during;  said  years. 


the  owner  and  was  in  possession  of  the  property  described  specifi- 
cally in  the  mortgage  given  by  him  to  the  defendant.    The  court 


instructed  the  jury  substantially  that,  as  to  the  articles  of  property 
speci^cally  mentioned  in  ms  mortgage,  tHere  could  be  no  question 


as  to  defendant's  right  and  title,  but  that  defendant  could  not  claim 
len  under  the  general  clause,  ^^  and  all  other  personal  property 
whicli  1  may  own  or  acquire  during  said  years''  upon  the  property 
afterwards  acquired,  and  having  no  connection  with  the  property 
owned  by  him  at  the  time  of  the  giving  of  the  mortgage.  It  is  this 
last  part  of  the  charge  of  which  counsel  for  defendant  complains, 
his  contention  being  that  defendant's  mortgage  was  a  lien  upon  all 
of  the  after-acquired  property. 

It  is  conceded  by  counsel  for  plaintiff  that  it  is  settled  in  this 
State  that  one  may  mortgage  after-acquired  property,  and  the  mort- 
gage will  be  upheld;  but  it  is  contended  that  this  rule  does  not 
apply  to  goods  and  chattels  subsequently  acquired,  which  have  no 
connection  with  property  actually  in  existence  at  the  date  of  the 
mortgage.  This  was  undoubtedly  the  view  taken  by  the  court 
below.  The  general  rule  in  many  of  the  States  is  that  at  common 
law  a  mortgage  can  operate  only  on  property  actually  in  existence 
at  the  time  of  giving  the  mortgage,  and  then  actually  belonging  to 
the  mortgagor,  or  potentially  belonging  to  him,  as  an  incident  of 
other  property  then  in  existence  and  belonging  to  him ;  that  a  mort- 
gage on  goods  which  the  mortgagor  does  not  own  at  the  time  of 
making  the  mortgage,  though  he  may  afterwards  acquire  them,  is 
void  in  respect  to  such  goods  as  against  subsequent  purchasers  or 


^. 
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attaching  creditors;  and  the  rule  in  Massachusetts  and  Missouri 
and  some  other  States  is  that,  if  a  mortgage  be  made  of  a  stock  in 
trade,  it  will  not  at  law  cover  additions  afterwards  made  to  the 
stock,  though  it  be  expressly  framed  to  cover  additions  to  the  stock 
intended  to  be  made  to  replace  such  as  should  be  sold  {Barnard  v. 
Eaton,  2  Cush.  294;  Gregory  v.  Tavenner,  38  Mo.  App.  627). 
Cases  from  other  States  might  be  cited  where  the  same  rule  is  laid 
down.  In  this  State,  however,  it  has  many  times  been  held  that  a 
mortgage  on  a  dealer's  stock  may  be  made  to  cover  after-acquired 
goods ;  but  it  Is  held  that  they  must  be  brought  within  its  descrip- 
tive words,  and  a  mortgage  drawn  to  cover  goods  to  be  "  added  to" 
the  stock  or  gotten  "for  use"  in  the  business  will  not  include  goods 
bargained  for,  but  never  received  at  the  place  of  business,  or  which, 
on  being  received,  are  devoted  to  some  other  purpose  (Curtis  v. 
Wilcox,  49  Mich.  429,  13  N.  W.  803).  In  Eddy  v.  McCall,  71 
Mich.  497,  39  N.  W.  734,  the  property  in  question  covered  by  the 
chattel  mortgage  was  certain  horses,  wagons,  etc.,  and  certain  mill 
machinery,  lumber,  shingles,  posts,  and  other  materials  in  and 
about  the  planing  mill  of  the  mortgagor.  The  mortgage  contained 
the  following  clause:  "And  also  all  such  other  lumber,  stock,  or 
material  of  every  kind  which  they  may  hereafter  add  to  said  busi- 
ness, and  all  other  property  which  they  may  hereafter  purchase  and 
use  in  connection  with  said  business."  The  property  was  attached 
by  a  creditor,  and  the  mortgagee  brought  trover.  It  was  held  that 
the  clause  in  the  mortgage  was  valid,  even  as  against  third  parties ; 
citing  Gay  v.  Bidwell,  7  Mich.  525 ;  People  v.  Bristol,  35  Mich.  29 ; 
Cadwell  v.  Pray,  41  Mich.  307,  2  N.  W.  52 ;  Cigar  Co,  v.  Foster,  38 
Mich.  368;  Curtis  v.  Wilcox,  49  Mich.  425, 13  N.  W.  803 ;  Leland  v. 
C Oliver,  34  Mich.  418.  In  no  case,  however^  has  this  court  held 
that  a  clause  in  a  chattel  mortgage  like  the  one  in  the  present  case^ 
to  wit,  *'  and  all  other  personal  property  which  I  may  own  or  ac- 
quire during  said  years,"  creates  a  valid  lien  upon  after-acquired 
property  not  connected  with  the  business  in  which  the  mortgagor 
was  enga^ed^  as  against  subsequent  good-faith  purchasers  or  attach- 
ing creditors,  whatever  may  be  the  rule  as  between  the  parties  them^ 
selves.  The  property  in  controversy  here  had  no  relation  to  that 
in  possession  ot  the  mortgagor  at  the  time  of  giving  the  mortgage. 
He  did  not  then  own  the  property,  but  afterwards  acquired  it,  out- 
side  of  the  business  in  which  he  was  then  engaged.  The  case  is  not 
like  the  case  of  Eddy  v.  McCall,  supra,  nor  like  the  case  of  Dunn  v. 
Michigan  Club,  115  Mich.  409,  73  KT.  W.  386.  In  the  last  case  it 
appeared  that  the  mortgage  covered  all  the  mortgagor's  stock  in 
trade,  all  book  accounts,  notes,  etc.,  owned  by  him  or  appearing  on 
the  books  of  said  business  then  being  conducted  by  him,  "  and  all 
future  book  accounts  representing  the  proceeds  of  sales  of  goods 
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in  mortgagor's  stock,. and  all  additions  to  the  same/*  It  was  held 
that  this  covered  all  future  book  accounts,  though  not  entered 
on  the  books.  The  court  below  was  not  in  error  in  the  charge 
as  given.  The  judgment  must  be  affirmed.  The  other  justices 
concurred. 
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Section  III.    Informal  Mortgaqes. 


BUSSEL  V.  BUSSEL. 
Court  op  Chancery,  1783. 
(1  Brown  Ch.  269.) 
A  lease  having  been  pledged  by  a  person  (who  afterwards  became  ^-^^/^-^^  ^ 


pieog 
untin^ 


%cv 


a  bankrupt)  to  the  plaintiff^  as  a  security  for  a  sum  of  money  lent 

to  the  bankrupt^  the  pledgee  brought  this  bill  for  a  sale  of  the  lease-  ^'^^'If^ 

hold  estate.  ^^^^^j^ClJ 

r.  Lloyd,  for  the  plaintiff^  merely  stated  the  case,  and  that  the   ^  yo.-cc-uc^ 


plaintiff  had  a  lien  upon  the  estate. 

Mr,  Kenyon,  for  the  defendants,  the  assignees,  insisted  the  plain-  ^p^t^jLu.  ^tja^ 
tiff's  claim  was  against  the  law  of  the  land;   for  that  it  would  be 
charging  land  without  writing,  which  is  against  the  4th  clause  of 
the  Statute  of  Frauds. 

jOED  LonaHBOEOUGH.  In  this  case  it  is  a  delivery  of  the  title  to 
the  plaintiff  for  a  valuable  fionaideration.  The  court  has  nothing 
to  do  but  to  supply  the  legal  formalities.  In  all  these  cases  the 
contract  is  not  to  be  performed,  but  is'executeST  \/^  ^"^^tAjL 

Lord  Ashurst.    Where  the  contract  is  for  a  sale,  and  is  ad-).^  urS^A^c^ 
mitted  so  to  be,  it  is  an  equivocal  act  to  be  explained,  whether  the  J  *,  tL^Jj-^ry 
party  was  admitted  as  tenant  or  as  purchaser.     So  here  it  is  open    ^  ^^^-^-UiL  . 
to  explanation,  upon  what  terms  the  lease  was  delivered. 
'  •  VJtP^  -  A  question  arose  as  to  reading  the  bankrupt's  evidence,  he  having 
xJfjf*^!^^^  •      ^ad  his  allowance  and  certificate,  but  the  Court  suffered  it  to  be 
^^      read,  thinking  him  not  bound  to  refund. 

An  issue  was  directed  to  try  whether  the  lease  was  deposited  as 
a  security  for  the  sum  advanced  by  the  plaintiff  to  the  bankrupt. 
Upon  the  trial  the  jury  found  it  was  deposited  as  a  security.* 

* "  The  case  of  Russel  v,  Bussel  ia  a  deciaion  much  to  be  lamented ;  that 
a  mere  deposit  of  deeds  shall  be  considered  as  evidence  of  an  agreement 
to  make  a  mortgage.  That  deciaion  has  led  to  discussion  upon  the  truth 
and  probability  of  evidence  which  the  very  object  of  the  Statute  of  Frauds 
was  entirely  to  exclude." — Eldon.  ti.  Ch..  in  Eat  parte  Haiah.  14  Vea.  402. 
Compare  Ex  parte  Hooper,  1  Meriv.  7. 

Rockwell  y.  Hohhy,  2  Sandf.  Ch.  (N.  Y.)  9  (1844) ;  Hackett  v.  Reynolds, 


Xl^      Aft.    ^Tt^-ec.-         frr.        ^.<wu/t  .  <■» .  o        tf-.       |.<Vt-«. -tAj.         /»«-     a_„  ~   DCU  o...Tjf 
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d^  * 


SIC.  m.]  Ex  parte  Kensington.  Ill  / 

€x  PARTE  Kensington;  vrt-.-^  /^  >c/«k^cA*x*;r- 

CouHT   OF   Chancebt,   1813.  ^^     ^^     'tC^^  ^^l^kcJi 


(2  7.  <6  5.  79.)     ;7e^^    v,..juiMM^ .       TfOffoXt 

/^?y^^^  ^    Duncan  Hnnter,  on  the  19th  of  March,  1805,  deposited  with  the  ^^^^^^^^ 
^^^^  /petitioners,  his  bankers,  several  deeds;  and  signed  the  following 

^P*^*"'      memorandum,  addressed  to  Messrs.  Moffatt,  Kensington  &  Styan, 
T'^itj^ .     ^^  ^  bankers,  London.    "  London,  19th  March,  1805.     Gentlemen,  here-  Jljtl^JijjL 
4<,  (^^^6^  •^  ^  with  I  beg  leave  to  deposit  in  your  house  the  deeds  and  policy  of  f^^l^jfj^   xi 
^tJL   /t--c*x..    assurance  upon  the  following  leasehold  property;"  (describing  it)  "^V^     ""^M^ 
>rx>-of-  y^-dU-^^^  "  to  remain  with  you  as  a  collateral  security  for  the  balance  of  any  §]Tj^         V^y 
/uu - djiJ^M^^  sum  or  sums  of  money  which  you  may  at  any  time  aavance  for  my  ^^       ^L^o,' 

^*<iccount,  and  which  I  hereby  oblige  myself ,  heirs,  or  executors,  to   ^-  ^ 
,    ^  imst^  ^    assign  in  a  legal  manner  whenever  required  so  to  do."  75fX  ct^ 

jdf  ^  ^a^e.^^.      On  the  25th  of  September,  1805,  Hunter  executed  a  bond  to  the  jfi-'v^ 


^w- 


tZ-mM^  ^ '  same  persons,  in  the  penalty  of  £40,000,  with  condition  for  pay-  ^t£j^ 
douf  €Uaj^^m    ment  to  them,  and  in  case  of  any  alteration  taking  place  in  their  n^,// "    ^u 
yus  i-'^         firm,  then  to  the  persons  composing  a  new  firm,  if  comprising  two  ^^Z^  ^^gj^—^ 
^Jljf,,Mt^^j^  l^    of  the  original  members,  of  all  sums  thereafter  in  any  manner  lent  ^     j       Ttt^J 
/  _    ^  -^     unto  or  advanced  on  account  of  said  Duncan  Hunter  by  the  peti-^^^^^*^*^  '  'm^ 

/^    .         »      In  December  following,  Mo^att  retired  from  the   partnership."-iferTcu/p»^  ^ 
►    frrk€i£ytJ(  ""  ^^  *^^  ^*^  ^'  August,  1807,  Hunter,  requiring  additional  ad-  y^  JJ^  ^ 
^ntfirffvtyu «^  vances,  deposited  with  the  petitioners  the  title  deeds  of  an  estate, 

^C*XVU^  •  called  Cromwell  Pftrl^;  and  on  thft  7th  nr-Anprnflt.  aiprnpH  fTiP  fol- 
lowing memorandum.  **  Messrs.  Kensin^on  &  Co.  Gentlemen,  I 
hereby  deposit  in  your  hands  the  title  deeds  which  I  hold  of  Crom- 
well Pflrk^as  a  collateral  security  for  any  cash  transactions  which  I 
have  had  or  may  have  with  your  house,  and  which  I  agree  to  assign 
whenever  I  am  required  so  to  do.    London,  7  Aug.,  1807.** 

In  March,  1809,  Hunter,  wanting  further  advances,  proposed  a 

deposit  of  _other  deeds,  of  premises  held  under  the  Drapers'  Com^ 

,  pany,  by  lease,  at  a  rent  of  £400  a  year,  and  agreed  to  assign  to  the 

petitioTifiT^  hJR  iTitftrPRt  p  £3000  3  per  cent"  Consolidated  Bank 

4  R.  I.  512  (1857) ;  Qrxflln  v.  QHffin,  18  N.  J.  Eq.  104  (1866)  ;  Oale  v. 
UorrxB,  29  N.  J.  Eq.  222  (1878),  accord.  Contra  are  Shitz  v.  Dieffenhach, 
3  Pa.  St.  233  (1846);  Meador  v.  Meador,  3  Heisk.  (Tenn.)  662  (1871). 
The  eases  in  the  United  States  are  few  and  it  may  be  doubted  if  the  doctrine 
will  have  much  following  here.  In  several  Western  States  the  deposit  of 
School  Land  Certificates,  which  pass  title  by  assignment,  has  been  held 
to  create  an  equitable  lien.  See  Mowry  v.  TFood,  12  Wis.  413  (1860); 
Jarvia  v.  Butcher,  16  Wis.  307   (1862). 


rf^i^i* 
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Annuities,  invested  in  the  fcames'of  tne  Drapers^  Company  and  him, 
ihe  said  D.  Hunter,  for  securing  the  due  payment  of  the  said  rent  of 
£400  and  performance  of  the  covenants  of  the  lease;  and  he  signed 
the  following  memorandum :  "  London,  30th  March,  1809.  Messrs. 
Kensington,  Styan  &  Adams.  I  have  lodged  in  your  hands  the 
lease  and  otner  deeds  belonging  to  the  Old  Stock  Exchange,  which 
are  to  lay  as  a  collateral  security  for  any  advances  which  you  may 
make  for  my  account,  and  which  I  hereby  engage  and  promise  to 
assign  over  to  you,  in  the  regular  way,  when  required,  as  also  £3000 
3^  per  cent.  Consols,  which  are  deposited  in  my  name,  witJi  tnat  of" 
the  Drapers^  Company,  as  a  security  for  the  ground  rent,  and  whicTT 
I  hereby  acknowledge  are  also  to  be  transferred  or  assi^ed  overTo 
you  when  rftguired.^ 

No  further  assignments  or  transfers  were  made.  ^  In  July,  1811, 
Hunter  was  declared  a  bankrupt ;  when,  a  considerable  l)alance  be- 
iny  due  to  the  petitioners,  and  their  application,  as  mortgagees, 
for  a  sale  under  the  general  order  being  rejected  by  the  commis- 
sioners, the  petition  was  presented^  praying  a  declaration  that  the 
petitioners  are  to  be  consiaered  as  mortgagees  of  the  estates  and  the 
£3000  3  per  Cents. ;  that  the  commissioners  may  take  an  account  of 
the  principal  and  interest  due  to  the  petitioners  and  appoint  a 
sale  of  the  mortgaged  premises  and  the  bankrupt's  interest  in  the 
£3000  stock,  and  that  the  moneys  to  arise  from  the  sales  may  be 
applied  in  reduction  of  the  petitioners'  debt,  with  liberty  to  prove 
for  the  remainder. 

Sir  Samuel  RomUly  and  Mr,  Wilson,  in  support  of  the  Petition. 
The  questions  are,  whether  this  deposit  of  title  deeds,  with  a  written 
agreement,  can  be  held  by  the  petitioners  as  a  security  for  advances 
after  Molfatt  retired:  secondly,  as  to  the  bank  annuities.  Y^ir 
Lordship  has  gone  much  further  in  d^ision  than  these  circum- 
stances, having  held  a  mutual  understanding,  with  reference  to 
securities  in  the  hands  of  the  creditor,  suflScient  without  any  express 
agreement:  JUJx  parte  Langston,  17  Ves.  227?  1  Rose,  26,  which  has 
been  followed  in  many  instances. 

The  stock  cannot  be  brought  within  the  statute  of  James  I.*  It 
is  not  like  a  personal  chattel,  passing  by  delivery :  being  in  truth  a 
chose  in  action.  The  bank  would  not  take  notice  of  any  trust. 
To  whom  was  notice  to  be  given  ?  The  bank  are  not  the  debtors  for 
bank  annuities ;  if,  therefore,  notice  was  necessary,  it  must  be  given 
to  Government.  Is  stock,  standing  in  several  names,  to  be  consid- 
ered as  the  stock  of  one  becoming  bankrupt?  The  effect  as  to 
transfers  in  marriage  settlements  must  be  considered.  If,  how- 
ever, it  could  be  considered  within  the  statute,  that  cannot  be  under 
these  circumstances. 

*Stat.  21  Jam.  1,  c.  19,  s.  11. — Rep. 
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Mr.  Leach  and  Mr.  Montague,  for  the  Assignees.  Here  is  no 
agreement  that  this  deposit^  in  March.  1805.  should  be  a  security  to 
the  new  house^  formed  afterward  by  a  change  of  the  firm.  At  least 
tnere  must  be  a  clear  verbal  contract.  Here  is  no  written  agree- 
ment ana  no  verbal  contract  of  any  description"  '       " 

The  stock  is  within  the  statute  of  James  I."*  The  books  are  the 
best  evidence  of  the  apparent  ownership. 

HE  Lord  Chancellor  [Eldon].  Jt  has  been  so  long  settled 
that  a  mere  deposit  of  deeds,  without  a  single  word  passing,  oper-  \ 
ates  as  an  equitable  mortgage,  that,  whatever  1  might  have  thought 
originally,  I  must  act  upon  that  as  settled  law.  I  have  often  ex- 
pressed  my  surprise  how  it  came  to  be  so  settled ;  as  judicial  deci- 
sions are  to  be  found,  that  a  lien  upon  deeds  may  exist,  without 
giving  any  right  at  law  to  the  estate;  and  there  is  a  remarkable 
case  in  Peere  Williams,  where  a  prior  encumbrancer  was  held  to 
have  the  interest  in  the  estate :  but  the  Court  would  not  take  away 
the  deeds  from  a  subsequent  encumbrancer ;  allowing  all  the  benefit 
he  could  have  from  those  deeds,  but  giving  him  no  interest  in  the 
estate.  That  decision,  however,  of  Russel  v.  Bussel,  by  Lord 
Thurlow,  has  been  followed  ever  since  (1  Bro.  C.  C.  269). 

This  is  the  case,  not  of  a  mere  deposit,  but  a  deposit  with  a 
written  ajgreementj  which  must  prima  facie  determine  the  purpose 
of  the  deposit;  and  it  would  be  stretching  the  expression  much  to 
construe  that  as  an  engagement  that  would  affect  the  deeds,  not 
only  with  regard  to  the  money  advanced  by  the  old  house,  but  the 
advances  afterward  to  be  made  by  the  house,  whenever  the  partners 
should  be  changed,  ^t  must  therefore  be  considered  as  having  (t^-fci^ 
been  originally  only  a  collateral  security  for  any  money  that  might  ^^It^^jdh: 
become  due  from  the  house,  while  the  partners  remained  the 
same. 

In  the  cases  alluded  to,  I  went  the  length  of  stating  that 
where  the  deposit  originally  was  for  a  particular  purpose,  that  pur- 
pose may  be  enlarged  by  a  subsequent  parol  agreement ;  and  this 
distinction  appeared  to  me  to  he  too  thin,  that  you  should  not  have  I  Ca^i  caci-^-j*^ 
the  benefit  of  such  an  agreement,  unless  you  added  to  the  terms  of  /  <^«^^^   ^^'^  •  ^ 
that  agreement  the  fact,  that  the  deeds  were  put  back  into  the  (  <^ju^ 
hands  of  the  owner,  and  a  re-delivery  of  them  required ;  on  which' 
fact  there  is  no  doubt  that  the  deposit  would  amount  to  an  equi- 
table lien  within  the  principle  of  these  cases. 

In  this  case  a  bond  was  given,  dated  the  25th  of  September,  1805 ; 

at  which  time  they  stood  with  a  written  contract,  affecting  these 

deeds  and  the  estate  only  to  the  extent  in  which  Moffatt  &  Co. 

should  make  advances,  but  with  a  written  contract,  arising  from  the 

bond,  for  a  personal  obligation  for  the  advances,  not  only  of  that 

partnership,  but  of  any  other,  of  which  two  of  the  original  mem- 
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bers  constituted  part.  Moffatt  retired  from  the  partnership  in 
December  following;  and  this  considerable  difficulty  occurs  in  the 
case.  ^Understanding  alone^  unless  in  a  fair  sense  amounting  to 
agreement,  would  not  do ;  and  in  this  case  no  two  of  their  agree- 
ments would  admit  the  same  construction.  My  opinion,  however, 
is,  that,  if  upon  the  affidavit  and  examination,  taken  together,  aided 
by  the  extreme  probability  of  their  intention,  I  can  collect  that 
what  was  originally  deposited  for  one  purpose  should  be  held  as 
deposited  also  for  the  other,  with  reference  to  the  demand  of  the 
subsequent  partners,  that,  though  by  parol,  woidd  be  sufficient  . 
within  these  casesj 

Upon  the  other  question,  with  regard  to  the  stock,  my  opinion 
is  extremely  clear.    When  that  stock  was  placed  in  the  hands  of  I  ^r        jf,^ 
Hunter  &  Co.  it  was  upon  a  trust,  which  must  exist  as  long  as  the]    ^  **'^'*^ 
lease,  to  which  the  agreement  refers.     The  equitable  interest  was 
different  persons;  one  being  both  trustee  and  cestui  que  trust. 
IMo  not  apprehend  that  the  bank  would  take  notice  of  an  agree- 
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JitU*4   a5vt^^<-***^=V_^^  EX  PARTE  HOOPER. 
■^HifU   M4,  ftn^'  >W;/^  Court  of  Chanceet,  1815. 
"S^Iw***^    Jr^^^^^^*/g^(l  IfenV.  7.) 

y  ^^^r^  ,  ^^ssignment  by  the  bankmptB,  of  leasehold  premiaes.  by  vay  of  ^u,  '•^t- 
'§iHt0$     O^t  mortgage,  tor  eeciinn^  tbe  eiun  of  £4U0  and  interest.  e«>o.^<«4  lU-t. 

tJ.^rt'  A  SlHr"  j^The  pankrupts  subsequently  becoming    indebted  to  the    mort'  ajbOiuJ  *v  f^^ 
/I       wc    >jy  gagee  in  further  sums  receiTed  by  them  for  his  use,  an  account  was  *»"S    t*»-«-*' 
A     '     .Y*j^  stated  and  settled  between  the  parties,  on  which  a  balance  of  £400't*'^^  (►.^^•.w-m^, 
/.^tpL  ^  «.«  was  ascertained,  and  the  following  memorandimi  delivered:  ""^  Trt«*^;?^,v) 

X«*i/-  ••  ^7J^'  "  Hewett  and  Hopkins,  debtors,  to  Mr.  J.  Ford,  £400  on  balance  •>^  vst^^. 
^^iaiMjif  '^x-ot  account  due  the  12th  day  of  June,  1813." 


tAAA. 


.-^  iT     /auu  tiiai  as  soon  as  a  new  lease  oi  me  premises  couia  oe  ODiamea, 

7^  C4'^f^^  a  mortgage  security  for  the  same  should  be  executed  by  the  bank- 

t%M  ^*"*'**^'*rupts ;  but  which,  owing  to  the  renewal  not  having  been  obtained, 

t$  H/yyr/,  Airwas  never  done.    Interest  was  paid  on  both  sums  to  the  12th  of 
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June,  1814;  and  on  the  8th  of  December  following  the  commission 

issued.  ^  ^  y . 

The  petition  prayed  a  sale  of  the  mortgaged  premises,  and  that,  w^  ^"^^^^  ^"^ 
after  applying  £800  in  liquidation  of  the  debt,  the  residue  might  Tfc- Avt>«K<>C 
be  proved ;  with  the  usual  directions.     The  single  point  before  the   ^2*     ^5^^^-*^^ ' 
court  was,  whether  or  not  the  petitioners  were  entitled  to  tack  on  ^ 

the  second  £400  debt  to  their  mortgage  security. 

The  petition  came  on  to  be  heard  before  the  long  vacation,  when 
the  Chancellor,  having  expressed  himself  adverse  to  the  prayer,  it 
was  requested  that  it  might  stand  over,  and  was  this  day  re- 
argued. •  *  • 

Fonhlanque,  in  support  of  the  petition,  compared  this  to  the 
cases  of  part  performance  of  agreement  to  purchase ;  and,  contend- 
ing that  the  advance  of  the  £400,  in  this  instance,  was  such  an  act 
of  part  performance  by  the  testator,  referred  to  Clinan  v.  CooJce, 
1  Sch.  &  Lef.  22,  before  Lord  Redesdale,  and  the  case  cited  in 
note,  p.  40,  to  the  report  of  that  case,  for  the  rule  that,  where  the 
whole  sum  contracted  for  is  paid,  that  is  such  a  part  performance 
by  the  vendee  as  to  take  the  case  out  of  the  statute ;  but  not,  where 
only  a  part.  That,  in  the  case  of  an  equitable  mortgage,  the  deposit 
operates  as  a  lien  by  reason  of  the  implied  agreement. 

Montagu,  on  the  same  side,  referred  to  the  case  Ex  parte  Langs- 
ton,  17  Ves.  227;  1  Bose,  26,  as  deciding  the  present,  on  the 
ground  that  an  equitable  mortgage  by  deposit  of  title-deeds  must 
be  held  to  cover  subsequent  advances,  on  evidence  that  they  were 
made  upon  that  security.  If  the  deed  had  been  delivered  up,  and 
returned  at  the  time  of  making  the  subsequent  advance,  this  would 
have  been  clearly  an  equitable  mortgage. 

Hart  for  the  assignees. 

The  Lord  Chancellor  [Eldon].  There  is  an  evident  distinc- 
tion between  the  cases  of  loan  and  purchase ;  and  without  expressing 
any  opinion  on  the  question,  whether  in  the  former  case,  payment 
of  the  whole,  or  of  part  of  the  purchase  money,  is,  or  is  not,  a  part 
performance  to  take  it  out  of  the  statute,  it  is  enough  to  say  that 
the  advance  of  money  upon  a  contract  for  loan  affords,  of  necessity, 
no  evidence  of  any  intention  but  that  of  creating  the  relation  of 
debtor  and  creditor. 

The  doctrine  of  equitable  mortgage  by  deposit  of  title-deeds  has 
been  too  long  established  to  be  now  disputed ;  but  it  may  be  said 
tnat  it  ought  never  to  have  been  established.  _1  am  still  more  dis-  | 
satisfied  with  the  principle  upon  which  I  have  acted  of  extending  ' 
the  original  doctrine  so  as  to  make  the  deposit  a  security  for  sub- 
sequent advances.  At  all  events,  that  doctrine  is  not  to  be  further 
enlarged.  In  the' present  case,  the  legal  estate  has  been  assigned 
by  way  of  mortgage.     I'he  mortgagee  is  not  entitled  to  say,  "  1 
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hold  this  conveyanoe  as  a  deposit/'  because  the  contract  under 
which  he  holds  it  is  a  contract  for  conveyance  only,  and  not  for 
deposit.  The  subsequent  memorandum  in  writing  creates  nothing 
more  than  a  debt  by  simple  contract,  and  cannot  be  added  to  by 
parol. 
The  cases  on  this  subject  have  gone  too  far  already ;  and  I  would 

be  understood  as  saying  that  I  will  not  add  to  their  authority,    v^*.^ -^ 

wherever  the  circumstances  are  such  as  to  warrant  me  in  making^^  vcc»<x  *J 

a  distinction.  ./^^^'  ^^^^h 

.  The  petition  dismissed  with  liberty  to  file  ahjXl.  '        ^ 

C»*«>^  -^'     1^^.      '^^  /a*.     fS^c    X^  pu^   ^'^C-^ 
H^^l^'^'T^J!^-^^  ^r^'BHOIfDKSD  y.  HART.  ,,  ,»   ^  ^' 

cltx/ji  Jt    ^«fcc*  JL     '^i^CouBT  OF  AppEils  of  New  Yotk,  1861.  »^     ^ 

J  Cj^Z^s         Appc^  froni  Supreme  Court.     The  action  was  to  restrain  the    pCu. 


^^^.^^^^      __  _ ,.  h.v 

(PdlJ  ^Q^^^^Q^^"*^  ^y  advertisement,  and  to  compel  the  cancellation  of  a  JU>^^^4_  fhts~ 
'y^n  mortgage  held  by  the  appellant  against  one  Spicer!  The  trial  was  CnZjctt:,-  \rJc. 
^^^^\i)efore  a  referee,  who  found  these  facts:  On  the  4th  of  March,  jJut*^  J2al 
i  !;^^1852,  Spicer  procured  from  the  defendant,  on  the  security  of  the  e^t-^teclv^Jc^ 
.D^  ^V__r  ^^^^  *^^^  mortgage  in  question,  an  advance  of  $200  on  lumber  to  -o^yiA»-^v.-e^-r 
TJ  -H^^TSXa^-be  thereafter  furnished.    The  mortgage  was  recorded  on  the  8th '^^n?  'cr^CtO- 

^PvJ^  dJ^  ^2/-  '^he  original  condition  of  the  bond  and  mortgage  was  for  ^h^,    "^^^^"^^""^^ 
Cu^^^-i^^^l^  PftyP^g^t  Q^  ^^^^  0-^^  interest  on  the  15th  of  June,  1852.     ATlbhe^y^^^  ^\ 
/17f4  hrr^t^n}^^^  ^^^  ^200  was  advanced,  it  was  a^eed  between  the  parties  that  y^^ 
^    hCu    /^^/-^^^Pfr^  should  want  more  monev.  the  defendant  would  advance  ii^y,.a,^jr  i^^Z:^^ 


^        y^  /^and  for  the  purpose  of  securing  it.  the  amount  of  such  f urthetz/wi>w  cLu  ^^ 
I*^^         j^7^^^^^^<^  should  be  inserted  in  the  bond,  with  the  parol  agreement ^if^^^  ,  ^^^ 
f^^%  oy^,  _tEat  the  mortgage  should  be  considered  as  security  for  what "was^^^Y^^*^  ^^^tt^ 
tj hr^S*   ^/sxthus  inserted.     Accordingly,  within  ten  days  after  the  mortgage  ^^^^^^^^"^^ ^^ 
^  s  given.  Spicer  applied  for  and  obtained  from  the  defendant  a  ^^*"  •  ^^^^^^^-^ 

^jt^ATi^  ^^riM  further  advance  of  $180,  inserting  at  the  same  time  in  the  bon3  a  ^;7^  y^^^ 
»S#  <*^u,4.^i.^»W- further  condition  for  the  payment  of  tnat  amount,  with  interes't,  ^^^*^  u^' 

'  on  the  1st  of  June,  1852.    fae  mortgage,  whicS  had  been  in  the^v!l.  t"^  *fH 
meantime  recorded,  was  conditioned  for  the  payment  of  $200  and^^^ 
0  JJ %f^^JtjUu»^  interest,  with  the  additional  clause :  *^  According  to  the  condition  of 
T^^S^Td^  ^  ^^^^^  ^Q^^  obligatory  bearing  even  date  herewith.^ 
jT^j^    ij^J       On  the  12  th  of  July  following,  Spicer  was  indebted  to  the  re- 
iM^tJ  Ldt^      spondent,  Stoddard,  in  the  sum  of  $500,  for  rent  due  and  to  be- 
Sfc  >^*  ^*-   cqpie  dii^  aijd  with  full  and  specific  information  from  Spicer  of 
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all  the  foregoing  facts,  Stoddard  took  a  subsequent  mortgage  on 
the  premises  for  the  amount  of  his  debt ;  and  afterwards,  in  Janu- 
ary, 1853,  he  obtained  from  Spicer  a  deed  oflhe  property,  which 
was  received  in  satiafaction  of  his  mortgage. 

On  the  25th  of  February,  1853,  the  defendant  commenced  a 

foreclosure  by  advertisement,  claiming  the  amount  due  to  be  $380, 

with  interest.     The  plaintiff^  on  the  1st  of  March,  tendered  as  the 

^  amount  due,  the  sum  of  $20Q^  with  interest  and  costs,  and  de- 

V^«^/>r^>^  jLt^manded  a  satisfaction  piece,  wliich  the  defendant  refused.   _The 

^  ^   vXMs^        referee  decided  that  the  defendant  had  no  ^ien  on  the  premises 


f^ibcLj    Hlir'  except  for  the  $800  and  interest,  and  that  the  mortgage  should  be 
^oA-*l«^3:^  /*•  cancelled  on  payment  of  that  amount,  with  costs. 
fuvi.  \\/exs^xA,     The  judgment  entered  upon  the  referee^s  report  was  aflSrmed  on 
«»^wa  •Mj^  u  ck^  appeal  at  general  term  in  the  Eighth  District,  and  the  defendant 
^V»<jt**i*r.       appealed  to  this  court. 

"     Jotin  K.  Porter  for  the  appellant. 
E,  Peshine  Smith  for  the  respondent. 

CoMSTOCK,  Ch.  J.  In  a  loose  and  general  sense  the  equity  of  this 
case  is  on  the  side  of  the  defendant,  because  he  made  the  subsequent 
advance  of  $180,  it  being  agreed  that  this,  as  well  as  the  original 
sum  of  $200,  should  be  considered  as  secured  by  the  mortgage. 
The  question,  however,  is,  whether  the  rules  of  law  will  give  that 
effect  to  the  transaction. 

It  will  be  convenient  first  to  determine  the  legal  construction 
and  effect  of  the  mortgage,  unaided  by  the  parol  facts,  but  read  in 
connection  with  the  bond  to  which  it  is  collateral.     On  the  part  of 
the  defendant  it  la  contended  that  the  two  instruments^  consti- 
tuting, as  th(^dn^  fi  Rjnglft  BA^^^ritv.  are  to  be  read  as  one;  and, 
.     therefore,  that  the  new  advance^  being  written  in  the  condition  of" 
lEe  bond,  JA^io  be  deemed  actually  incorporated  in  the  condi-^ 
tion  of  the  mortgage  also,  so  as  to  render  the  latter  a  legal  security 
for  both  the  sums  in  question!    This  proposition  does  not  require, 
nor  does  it  admit,  any  aid  from  the  understanding  of  the  parties 
derived  from  the  extrinsic  evidence.     If  it  be  a  Ronnd  one,  it  is 
universally  sound;  so  that,  if  a  bond  be  given  for  $2000  actually 
'         loaned,  and  a  mortgage  collateral  thereto  be  given  for  81000,  the 
Tatter  is  always  to  be  read  and  construed  as  a  security  for  the 
larger  sumT    The  instrument  being  legally  perfect,  there  is  no  occa- 
sion to  reform  it,  or  to  involve  the  doctrine  of  equitable  lien,  of 
specific  performance,  or  any  kindred  doctrine  of  equity. 

I  think  this  proposition  cannot  be  maintained.     A  bond  and 

mortgage  are  two  instruments,  although  one  may  be  collateral  to 

.  the  other.     The  one  is  a  personal  obligation  for  the  debt:    the 

other  creates  a  lien  upon  land  for  the  security  of  that  debt,  and  it 

may  well  be  for  a  portion  of  the  debt  instead  of  the  whole.     If  the 


/ 
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personal  obligation  expresses  two  sums,  and  the  collateral  instru- 
ment expresses  only  one  of  them,  I  see  no  reason  why  each  should 
not  be  construed  according  to  its  own  terms.  So,  if  the  condition 
of  a  bond  be  for  a  larffer,  and  that  of  the  mortgage  be  for  a  smaller 
fyjf^ '  sum,  the  obvious  effect  of  both  the  instruments  is  that  the  maker 

'  binds  himself   generally  for  the  whole  debt,    while    he    specially 

pledges  the  mortgaged  land  for  only  a  given  part  of  it.  In  this 
case  the  written  condition  of  the  bond  is  to  pay  the  $200,  and  the 
further  sum  of  $180;  while  that  of  the  mortgage  is  only  to  pay 
the  $200.  Each  instrument  is  perfect,  and  each  admits  of  a  plain 
construction  and  effect  according  to  its  own  language.  If  we  do 
not  look  outside  of  them,  there  is  no  ambiguity.  A  debt  was  cre- 
ated, consisting  of  two  sums.  The  land  was  mortgaged  for  one 
of  those  sums  only. 

In  the  next  place,  if  the  doctrine  were  admitted  that  a  mortgage 
passes  the  freehold  or  legal  estate  in  lands,  it  would  probably  foF 
low  that  a  parol  agreement  that  the  security  should  stand  for  a 
new  advance  would  be  good  against  the  mortgagor  or  any  one 
claiming  under  him  not  having  the  rights  of  bona  fide  purchasers. 
The  title  being  conveyed  by  the  instrument^  the  equities  of  fEe 
parties  might  be  adjusted  or  modified  by  any  new  agreement  with- 
out a  writing.  But  it  is  entirely  settled  with  us  that  such  is  not , 
the  nature  or  efectof  a  mortgage.  With  us  a  mortgage  is  a  lien 
or  security  only,  and  not  in  any  sensQ  a  title  {Kortnght  v.  Cady, 
21  N.  Y.  343,  and  cases  cited).  This  ground  of  sustaining  the 
defendant's  lien  for  the  additional  advance^  therefore,  cannot  be 
maintained.  The  defendant  has  no  title  to  the  land  in  question; 
and  we  have  already  seen  that  he  has  no  legal  mortgage  for  a 
greater  sum  than  $200. 

At  the  commencement  of  this  suit  the  defendant  was  proceed- 
ing to  foreclose  his  mortgage,  by  advertising  to  sell  the  premises 
under  the  power  of  sale  contained  in  the  instrument;  ipd  he 
claimed  in  his  notice  both  the  sums  of  money  in  question.  The 
plaintiff,  before  instituting  the  suit,  tendered  the  sum  of  $200  se- 
cured by  the  mortgage,  according  to  its  terms,  with  the  interest, 
and  the  costs  which  had  accrued.  From  what  has  been  said^  it 
follows  that  this  tender  extinguished  the  hen  and  the  power  oj 
sale,  and  that  a  sale  afterwards  made  under  the  power  would  be  a 
nullity  {Kortright  v.  iJady,  supra).  Uf  course,  we  now  speak  of 
the  lien  as  a  legal  one^  expressed  in  the  mortgage,  and  having  no 
other  existence.      ' 

It  is  claimed,  however,  that  the  defendant  acquired  some  equi- 
table lien  or  ri^ht  to  charge  the  new  advance  upon  the  land,  an? 
jthat.  although  such  a  lien  or  right  cannot  be  enforced  in  the  man- 
ner attempted,  because  there  is  no  legal  power  of  sale  to  enforce  it. 
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yet,  as  the  plaintiff  asks  the  interference  of  a  court  of  equity,  he 
must  do  all  that  equity  requires  as  the  condition  of  relief;  in  other 
words,  he  must  offer  to  pay  the  whole  debt  in  specie  to  the  plain- 
tiff. The  argument  may  be  sound  if  the  defendant  did  acquire 
any  such  equitable  title  or  right;  and  this  is  the  next  subject  of 
inquiry. 

In  England  it  has  long  been  held  that  a  deposit  of  title  deeds 
by  a  debtor  with  his  creditor  is  evidence  of  a  valid  agreement  to 
give  a  mortgage,  which  agreement  is  enforced  by  treating  the 
transaction  as  an  equitable  mortgage.  It  has  always  been  admit- 
ted by  English  jurists  that  this  doctrine  contravenes  the  statute  of 
frauds,  although  it  has  become  well  settled  in  the  jurisprudence  of 
that  country  (4  Kent.  Com.  151).  It  is  confined  there  to  the 
precise  case  of  a  deposit  of  title  deeds.  A  mere  parol  agreement^ 
to  make  a  mortgage,  or  to  deposit  deeds,  does  not  create  an  equita- 
ble lien.  In  this  State  the  doctrine  is  almost  unknown,  because  we 
have  no  practice  of  creating  liens  in  this  manner.  Equity,  how- 
ever, here  as  well  as  there,  does  sometimes  specifically  enforce 
"parol  agreements  whicli  are  within  the  statute  of  frauds;  jind  I 
see  no  reason  io  aouDt  that  such  an  agreement  to  make  a  mortgage 
may  ho.  PTi?orced  when  money  or  value  has  been  parted  with  on  the 
faith  of  ity  and  the  circumstances  are  such  as  to  render  it  inequita- 
ble to  refuse  the  relief.  But,  in  the  present  case,  the  precise  ditllf 
culty  is  in  the  absence  of  any  such  agreement.  The  defendant  had 
loaned  $200,  and  held  a  mortgage  for  that  amount.  He  then  ad- 
vanced another  sum :  but  there  was  no  agreement  to  make  another 
mortgage,  or  to  change,  in  any  respect,  the  terms  of  the  one  already 
made.  The  additional_suga^  was  inserted  in  the  bond,  with  an 
understanding  thereby  that  the  mortgage  should  be  "  considered '' 
aFa  security  for  that  sum  also.  The  instrument,  as  it  was  made, 
was  a  plain  security  for  $200 ;  and  no  change  in  its  terms  was 
contemplated.  Nor  is  there  the  least  pretence  that  any  writing 
was  to  be  executed  creating  a  special  security  for  the  new  advance. 
Now,  a  loan  of  money,  with  a  mere  understanding  that  the  land  of 
the  borrower  is  a  security  for  the  debt,  does  not  create  a  mortgage, 
I  legal  or  equitable.  If  it  be  specifically  agreed  to  execute  a  legal 
^\  11  mortgage,  a  very  flifferent  question  arises.  The  deposit  of  title 
deeds  is  evidence  of  such  an  agreement.  But  here  there  was  no 
agreement  to  do  anything  which  was  not  actually  done.  Conse- 
quently, if  enough  was  not  done  to  create  a  mortgage,  then  none 
was  created.  There  is  no  room  for  the  doctrine  of  specific  perform- 
ance, because  there  is  nothing  unperformed.  The  parties  may 
have  misunderstood  the  effect  of  what  they  did;  bui  nothing  in  the 
transaction  was  left  unfinished  of  which  equity  can  now  decree  tjie 
complete  execution.     The  question,  then,  is  upon  the  legal  inter- 
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pretation  and  effect  of  the  acts  done,  which,  as  we  have  seen,  failed 
to  create  a  lien.  The  understanding  and  belief  of  the  parties  do 
not  change  the  law. 

For  analogous  reasons  I  do  not  see  that  the  defendant  can  de- 
rive any  aid  from  the  doctrine  of  reforming;  contracts  in  equity. ,  f^ 
If  a  writing  does  not  truly  express  the  agreement  of  the  parties; 
if  an3rthing  was  omitted  which  was  agreed  to  be  inserted;  or  if 
anytWng  be  inserted  contrary  to  their  intention,  equity  will  re- 
lieve against  the  mistake  by  reforming  the  contract.  But  in  this 
case  no  mistake  is  alleged  or  proved.  Everything  agreed  upon 
was  done.  The  subsequent  advance  of  money  was  to  be  inserted 
in  the  condition  of  the  bond,  and  it  was  inserted  accordingly. 
There  was  no  agreement  to  make  a  new  mortgage,  or  to  change 
the  terms  of  the  existing.  It  is  said  the  understanding  of  the  par- 
ties was  that  the  mortgage  should  secure  this  advance  also;  but 
it  is  not  pretended  that  this  understanding  was  to  be  expressed 
in  any  form  of  writing.  If  A.  should  loan  money  to  B.,  and  take 
a  bond  with  the  understanding  that  the  farm  of  the  latter  should 
be  considered  a  security,  but  with  no  intention  or  agreement  to 
make  a  mortgage  or  writing  of  any  sort,  as  the  law  requires,  in 
order  to  create  a  lien,  none  would  be  created  at  law  or  in  equity. 
The  transaction,  in  judgment  of  law,  would  amount  simply  to  a 
loan  upon  the  bond  of  the  borrower.  Such,  I  think,  in  substance, 
was  the  transaction  in  question.  There  was  no  mistake,  unless  it 
be  in  misunderstanding  the  legal  effect  of  what  was  said  and  done. 
But  even  this  is  not  alleged.  It  is  not  stated  or  proved  that  the 
parties  believed  or  understood  t^at  fhft  iTiRPrtinn  of  ^he  new  loan 
m  the  bond  had  the  effect  in  law  of  enlarging  the  mortgage  also. 

WiU  a  court  of  equity,  then,  make  a  new  contract  for  parties  in 
order  to. -effectuate  a  mere  understanding  where  no  agreement  is 
pretended  different  from  the  one  which  the  writing  already  ex- 
presses, and  where  there  are  no  circumstances  of  surprise,  imposi- 
tion, fraud  or  misplaced  confidence?  To  do  so,  I  think,  would  be 
taking  a  step  in  advance  of  the  settled  rule  on  the  subject,  es- 
pecially if  the  relief  sought  be  in  direct  opposition  to  the  statute 
of  frauds.  In  the  case  of  Kuni  v.  Rotismaniere's  Executors,  1 
Peters,  1,  the  general  intention  of  the  parties  was  to  effect  a  se- 
curity upon  a  ship  at  sea  equivalent  to  a  mortgage  or  bill  of  sale. 
With  that  design,  a  power  of  attorney  to  sell  was  executed,  which, 
as  they  understood  and  were  advised,  accomplished  the  object  in 
view.  As  a  power  merely,  the  instrument  was  revoked  by  the 
death  of  the  party  who  signed  it,  and  a  bill  was  filed  to  reform  the 
writing  so  that  it  might  stand  as  a  security  according  to  the  in- 
tention. It  was  adjudged,  in  the  Supreme  Court  of  the  United 
States,  upon  the  fullest  consideration,  that  the  bill  could  not  be 
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maintained — ^the  ground  of  decision  being  that  the  court  could  not 
make  an  agreement  of  a  different  tenor  and  effect  from  the  one 
which  the  parties  themselves  had  intentionally  entered  into.  The 
case  before  us  seems  to  me  still  weaker  in  its  circumstances,  be- 
cause not  only  was  there  no  agreement  for  a  better  security  than 
the  defendant  actually  received,  but  it  does  not  even  appear  that 
he  acted  under  any  mistake  as  to  the  legal  effect  of  the  transaction. 
The  new  advance  of  money  was  inserted  in  the  bond ;  but  there  is 
lib  pretence  ol  a  belief  that  this  in  any  respect  affected  the  mort- 
gaged There  was  a  parol  agreement  that  the  mortgage  should^e 
considered  as  a  security  also  for  the  sum  thus  inserted.  The  other 
pl&rty  Inignt  give  egect  to  this  agreement  in  any  suit  or  proceed- 
iftjg  against  mm  to  ioreclo8e>  if  he  voluntarily  chose  to  do  so. 
Jut  it  is  not  alleged  that,  under  a  mistakeeven  of  the  law, 
t^is  agreement  was  supposed  to  be  of  any  binding  force  or 
effect.  On  the  whole,  I  am  of  opinion  that  the  defendant's  lien, 
whether  viewed  at  law  or  equity,  was  only  for  the  original  sum  of 
$200,  and,  consequently,  that  the  judgment  of  the  court  below  is 
right. 

Davies  and  Mason^  J  J.,  dissented;  Hoyt,  J.,  did  not  sit  in  the 
case. 


p^i^  »v/«  Aic***,  \:f~  «r/''    ^'^  ^*u:>&v  u^-jclP  ••^Td 

/«**«.  BOGERT  v.  BLISS  AND  EOBEBT.  ff^^   l^  73JU*^.    i 

CouBT  OF  ksvzAia  or  New  York,  laQd.***!^  vC-«V***<.   •  MaL^ 

(148  N.  Y.  194.)  _J^  KT^   fu:h-^  *.^  ^- 

^-  uua,^  ff^  --  Appeal  from  order  of  the  General  Term  oi  the  Court  of  Common/""^'*       \^ 
-yyu^i^  u^iflfe^Z^ /jPleas  for  the  city  and  county  of  New  York,  made  June  3,  1896,  ^^"^  ^*^  »i^&t 


/-A^w!t>  e>fc/vv  'which  reversed  an  order  of  Special  Term  confirming  the  report  JJ^lJfe  K^«^/**-iC.. 
'\rM^  ^   t^^  ^  of  a  referee  in  proceedings  for  the  distribution  of  surplus  moneys  Qf,  ^v^L  H  * 
^^^^^^^'tj^    '^^tL^  *^rising  from  the  sale  of  mortgaged  premises  in  an  action  of  fore-  Ou^t^^^^-*     <^ 
*^^|^^*^7*^^  modified  and  confirmed  as  modified  said  report,  by  finding  (jiyiJbai^ .  "JU^^ 

vuiL   tt-T'wLc  ^^^*  ^^®  equities  of  the  claimant  Bliss  were  superior  to  those  of  ^^^      yi  yi- 
l^   ^^^i  .^^-j^     the  claimant  Robert;  that  the  lien  of  the  deed  or  mortgage  to  the    •      '     g^  ^ 
U^jL,  "^^^^^^J^  tt^^  claimant  Bliss  was  superior  to  any  claim  of  the  claimant  Robert,  ^  %      jl. 

•>L>^<^L\^;±rfjc.,  and  that  the  defendant  Bliss  was  entitled  to  payment  out  of  the  w^*'^^^  ^^ 
yJU^jt^  -vJti^ .  <5urplus  moneys,  the  balance,  if  any,  to  be  paid  to  the  defendant  GtrcVf  /^ 

LA.  *  Where  the  extension  of  the  mortgage  aecurity  is  in  writing,  see  Butta 

"Tf^^  V.  Broughion,  ti  Ala.  294  (l88ii).  ^  /  f,r-Jt    ^    *<^.H«/  'iA^ 
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The  facts^  so  far  as  material,  are  stated  in  the  opinion.  .  .  • 
Andrews,  Ch.  J.  The  controversy  relates  to  the  disposition  of 
surplus  moneys  ariRinp  Qr\  a  foreclosure  of  a  mortgaged  One 
Bobert  claims  a  prior  lien  thereon  as  assignee  of  a  mortgage  made 
by  tne  defendant  Striker  to  one  Weil,  dated  May  15,  1891,  payable 
June  18,  1891,  for  $1000,  recorded  May  18,  1891.  The  mortgage 
was  paid  at  maturity  by  Striker,  the  mortgagor  and  owner  of  the 
equity  of  redemption,  to  Weil/tiie  mortgagee,  who  on  the  same  day 
e3[ecute_d  and  delivered  to  Striker  a  satisfaction  of  the  mortgage, 
together  with  the  bond,  but  the  mortgage  was  then  in  the  register's 
oflBce  and  for  that  reason  was  not  delivered  to  Striker.  The  mort- 
gage was  paid  in  usual  course,  and  at  the  time  of  the  payment  there 
was,  so  far  as  appears,  no  intention  on  the  part  of  Striker,  and  no 
understanding  between  bim  and  the  mortgagee,  that  the  mortgage 
should  be  kept  §Jive!  Subsequently,  on  July  2d,  1891,  Striker 
applied  to  Robert  (a  partner  of  Weil)  for  a  loan  of  SIOOO.  on  the 
security  of  this  extinguished  mortgage,  and  the  loan  was  made. 
Striker  delivering  to  Kobert  at  the  time  the  bond  and  the  satisfac- 
Bon,  and  stating  that  Weil  would  assign  the  mortgage  to  hSn. 
llhe  assignment  was  subsequently  made,  but  not  as  we  infer  until 
after  the  mortgage  executea  to  Bliss,  the  other  claimant  of  the  sur- 
plus. The  Bliss  mortgage  was  executed  by  Striker  to  Bliss  August 
28th,  layi,  and  covered  the  same  premises  embraced  in  the  Weil 
morigage,  and  was  given  to  secure  a  loan  of  $1500  made  by  Bliss 
to  Striker,  but  in  form  was  an  absolute  deed,  and  was  recorded 
November  llth,  1891.  Bliss  when  he  took  his  mortgage  made  no 
ffxkJ  c^i^t^^^^^ts^^tM.  search  of  the  title  and  had  constructive  notice  only  of  the  Weil 
K^cx  ^  •^^C  niortgage.  The  question  is  whether  Robert  or  Bliss  is  entitled  to 
Ul(cJL  "^'^  "f-  tne  surplus  moneys.  We  tnink  the  conclusion  of  the  General  Term 
-  ^  -    -    #y      that  Bliss  is  entitled  to  them  is  correct. 


1^  vi^,         The  Weil  mortgage  was  extinguished  by  payment  before  Striker 

CA«1tjE ,    Hm^    applied  to  Robert  for  a  loan,  and  Robert  had  notice  that  the  mort- 

-j  J\j^  KervX-gage  had  been  paid  by  Striker.     Striker  delivered  to  him  the  satis- 

^      faction  executed  by  Weil,  and  there  is  no  pretence  that  it  did  not 

h/ misrepresent  the  actual  fact  that  Striker  had  paid  the  mortgage. 


h^ 


J  (  vtTiM  it^/.    What  Striker  undertook  to  do  was  to  re-issue  the  mortgage  and  the 
6  C  ""  -^f^  bond  to  secure  another  loan  equal  to  the  amount  of  the  mortgage, 

it  ci  4   }i^AMlt     Bobert  assented  to  this  proposition  and  made  the  loan  on  the  faith 
dfu  c«/vw  •L.X,  oi  the  proposed  security.    But  there  was  no  writing  and  no  actual 
\jZ\u  .  assignment  of  the  mortgage  until  after  Bliss  had  taken  his  mort- 

(f  gage.    All  that  Robert  had  until  the  assignment  was  made  was  the 

possession  of  the  bond  and  the  satisfaction  of  the  mortgage  and 
The  verbal  agreement  of  Striker  that  the  mortgage  should  be  as- 
signed. ^ 

In  this  State  a  mortgage  is  a  lien  simply,  and  the  general  prin- 


V 


1 


SBO.  m.] 


BOGERT   V.   BLISS. 


123 


ciple  is  well  settled  that  on  payment  the  lien  is  ipso  facto  dis- 
chargied  and  the  mortgage  extinguished.     There  are  many  cases 


Cjt.i^i  *Jir 
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where,  for  purposes  connecied  with  the  protection  of  the  title  or  the 
enforcement  of  equities,  what  is  in  form  a  payment  of  a  mortgage, 
will  be  treated  as  a  purchase,  so  as  to  preserve  rights  which  might 
be  jeoparded  if  the  transaction  was  treated  as  a  payment.  But 
we  know  of  no  principle  which  permits  a  mortgagor  who  has  paid 
his  mortgage  and  taken  a  satisfaction,  there  being  at  the  time  no 
equitable  reason  for  keeping  it  afoot,  subsequently  to  resuscitate 
and  re-issue  it_as  security  for  a  new  loan  or  transaction  and  es- 
pecially  where  the  rights  of  third  parties  are  in  question.  It  would 
make  no  difference  in  our  view  whether  the  re-issue  of  the  mort- 
gage was  before  or  after  new  rights  and  interests  had  intervened. 
We  do  not  speak  of  the  position  of  a  subsequent  grantee  or  mort« 
gagee  having  actual  notice  of  the  re-issue  of  a  satisfied  mortgage 
before  he  takes  his  mortgage  or  deed.  It  is  possible  that  the  cir- 
cumstances of  the  re-issue  may  be  such  as  to  furnish  ground  for  a 
O'*'^*^  ^''^^  court  of  equity  to  intervene  and  compel  the  execution  of  a  new 
^K  xjiXjA,  h^  mortgage,  to  accompiisn  tne  real  purpose  of  the  parties,  and  notice 
^"^^  '''^!!^S^  such  circumstances  to  the  subsequent  grantee  or  mortgagee 
'^^^^J  ij,  l^  niijght,  perhaps,  under  special  conditions,  subject  his  right  to  the 

prior  equity.  But  the  contention  that  a  person  having  at  the 
time  notice  that  a  mortgage  had  been  paid  by  the  mortgagor  in 
usual  course,  can,  by  a  verbal  arrangement  between  himself  and 
the  mortgagor,  give  the  extinct  mortgage  vitality  again  as  se- 
curity for  a  new  loan,  so  as  to  give  it  priority  over  a  subsequent 
conveyance  or  mortgage  is  not  justified  by  the  authorities  in  this 
state. 

j?he  Statute  of  Frauds  does  not  permit  mortgages  on  land  to  be  ^ 
created  without  writing.  ^The  re-issue  of  a  dead    mortgage,    Ifr 
effect  is  given  to  the  transaction,  is  in  substance  the  creation  of  aT 
new  mortgage.     If  this  was  penmFted  it  would  furnish  an  easy  waW 
to  evade  the  statute.    The  law  wisely  requires  that  instruments 
by  which  land  is  conveyed  or  mortgaged  should  be  executed  with 
solemn  forms,  and  that  their  existence  should  be  made  known 
through  a  system  of  registry  so  as  to  protect  those   subsequently 
dealing  with  the  premises.     Public  policy  requires  that  dealings 
with  land  should  be  certain,  and  that  transactions  aflEecting  the  title 
should  be  open,  and  that  secret  agreements  should  not  be  permitted 
by  which  third  persons  may  be  misled  or  deceived.     It  would  be  a 
convenient  cloak  for  fraud  if  a  mortgagor,  having  paid  a  mort- 1  ^Ag^ 
gage,  could  retain  it  in  his  possession  uncancelled  of  record  and  re-  \ 
issue  it  at  pleasure.     A  party  taking  from  a  mortgagor  a  re-issued 
mortgage  has  notice  which  should  put  him  upon  inquiry,  and  he 
takes  at  the  peril  that  it  has  in  fact  been  paid. 
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In  the  present  case,  not  only  had  the  mortgage  been  paid  before 
Eobert  made  his  loan,  but  he  knew  the  fact  from  incontestable 
evidence.  If  he  had  received  an  actual  assignment  before  Bliss 
had  taken  his  mortgage,  he  would  not,  we  think,  have  been  Entitled 
to  preference.  Upon  the  facts  actually  existing  he  had  merely  an 
agreement  for  an  assignment,  which  at  most  created  an  equity  en- 
forceable by  equitable  action,  and  meanwhile  Bliss  had  obtained  a 


le^al  mortgage,  having  no  notice  of  the  agreement.    Bliss  had  con- 
structive notice  of  the  mortgage  to  Weil.    His  mortgage  was  sub- 
(Y^iCf  I  ject  to  that  incumbrance  unless  the  mortgage  had  been  paid.    But 


I 


e  did  not  take  subject  to  an  arrangement  between  Striker  and 
[kobert  to  revive  the  mortgage,  the  lien  of  which  had  been  extin- 
'guished  by  payment.  The  case  of  Mead  v.  York,  6  N.  Y.  449,  is 
a  direct  authority  upon  the  question  here  presented.  It  was  there 
held  that  a  mortgage  after  being  once  paid  by  the  mortgagor  can- 
not be  kept  alive  by  a  parol  agreement  as  security  for  a  new  liability 
^1  incurred  for  the  mortgagor  as  against  the  latter^s  subsequent  judg- 

"^^•^  ment  creditors.     (See,  also,  Cameron  v.  Irwin,  5  Hill,  5J7Z;  Jones 

\      ^       ,  on  Mortgages,  §  943  and  cases  cited.)   .  .  . 
CijfX^llt^Er    ^6  ^^^  ^0  <^&S6  which  sustains  the  daim  that  a  mortgage  paid 
^'  PoP'^y  *^®  mortgagor,  not  intended  to  be  kept  alive  at  the  time  of  the 
r    /   payment,  can  be  thereafter  re-issued  by  him  to  secure  another  loan, 
'^^      made  by  a  party  cognizant  of  the  fact,  so  as  to  give  it  validity  as 
1^^  against  a  subsequent  purchaser  or  mortgagee.* 

The  order  of  the  General  Term  should  be  affirmed. 
All  concur,  except  Yann,  J.,  not  sitting. 

^•^^^t^.'*''yWA«*y,-^PP^l  'ro"^  ^^  Supreme  Court.    Ejectment  for  one  hundred'^  n^iZ^^ 
(fit/  A-w^^     ^lctq^  of  land  in  Otsego  County.    The  plaintiff  made  title  under  a  7>f,  C^C»m^  *»*^ 
(/*V        "^^"^^    sheriflPssale,  made  June  12th,  1849,  upon  execution  on  a  judgment  '^ktz^^^'tntu 


«uf 


jJ^fjjfJfiA  against  Alonzo  Aylesworth,  which  became  a  lien  on  the  land  in  z(r  ^    *>^ 
^2^5:^/^ ^y^uestion  on  the  31st  of  May,  1848.     On  the  trial  it  was  proved  thatA^/-^  ^  J./. 
Cjin^^A^  A4>^^tA^7'^lonzo  Aylesworth  acquired  title  to  the  land  by  deed,  from  Isaac  fc>><*^  ^^  gi^ 
TU/t^r^  Ctii^cx,  Howland  and  Sarah  his  wife,  dated  Au^st  11,  1843.     On  that  day  'tr  ^  y^u^   U 

yt  ^Jm     *     j^      *0n  revival  of  ezttilct  mortg4ge  by  waiting,  sde  Peokham  v.  Haddock,    ^yotf^ 
^*^y  J^,         36  111.  39  (1864)/^   jm       /  ,       -* ^'  ' 


^j1L_   /Jr^^^ £  6.^^     L^M^     /nJ  M^^    iLJt^ML  .     (Fitf^  PU4^=iJh/^  tui  /•  >^'^ 


^Z^A*Or-^        i^cV    -^         Lt^U      -6^         tX^JjU      ^         '^'^• 

^/^      /'o^.^       ^1^       "^^  ^"^-^-^J .  ?-^^     ^^ 


M^BTW  i&r  ^Y~f^ 


^2^       t^-^r^T^ 


i>0.         ^^>^ 


"Tg^ 


-^f^ 


^^ 


Cl^t^ 


S'^^'       Uc^-^j^       u^'Ij^ 


l^^   ^^^    :»o^  «    /9  .-^.  ^  ^  /  ^.v/i    -^^^ 


^-    •  c.-^     /'Wjf^'^     ^^ 


fc,    Ott^-/ 


h^-oJjL^^      i^       Oi_.-^. 
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they,  being  very  aged  persons^  conveyed  the  land  to  Aylesworth 
(who  was  their  grandson)  for  the  nominal  consideration  of  one 
dollar^  Nothing  was  paid  in  f act^  but  contemporaneously  with  the 
executioiToi  tlie  deed,  Aylesworth  gave  back  a  writing  not  under 
sealTby  which  he  certiiied  that  **  the  said  Alonzo  hereby  pledges  the 
enlire  use  of  the  farm,  this  day  conveyed  to  him,  for  the  support 
of  said  Isaac  and  aarah,  and  agrees  to  furnish  all  necessary  sup- 
port— such  as  victuals,  ciotmng,  medical  aid,  and  all  other  neces- 
sary comforts  of  life — for  both  the  said  Isaac  and  Sarah  L  and 
agrees  and  binds  himself  to  treat  them  kindly  and  wait  upon  them 
aflentively  and  in  a  careful  manner,  during  their  natural  lives  and 
during  the  life  of  the  longest  liver  of  them,  and  should  the  produce 
of  the  farm  be  insufficient  tor  that  purpose,  then  the  entire  fee  shall 
be  appropriated  for  that  purpose/ 

Aylesworth  had  been  brought  up  by  the  Howlands,  and  was  in 

his  minority  at  the  date  of  the  above  conveyance  and  agreement. 

^  j\  They  lived  together  upon  the  farm,  Aylesworth  managing  it  and 

G.v£.  inc^  •  providing  for  the  support  of  his  grandparents  until  after  the  death 

of  Isaac  Howland,  in  1846.  He  then  became  involved  in  debt,  and 
on  the  29th  of  May^  1848,  being  insolvent,  and  several  suits  against 
him~proceeding  to  judgment,  he  reconveyed  the  premises  to  Sarah 
Howland.  No  other  consideration  for  the  reconveyance  was  showii 
than  that  to  be  implied  from  the  agreement  of  Aylesworth  to  sup- 
port Mrs.  Howland  and  his  inability  to  perform  it.  The  plaintiff 
claimed  that  the  reconveyance  was  in  fraud  of  creditors,  and  there 
^s  evidence  warranting  the  jury  in  finding  that  an  actual  fraudu- 
lent, intention  to  keep  the  property  from  the  reach  of  creditors  was 
a  leading  motive  for  the  reconveyance.  Mrs.  Howland  lived  upon 
tEe  proceeds  of  the  farm,  a  fair  rent  Tor  which  was  shown  to  g 
some  $60  per  annum,  until  she  sold  it  in  1849  to  a  grantor  of  the 
defendant;  neither  Aylesworth,  nor  any  person  in  his  behalf  pay- 
ing anything,  or  rendering  any  service  toward  her  maintenance. 
She  died  after  the  comqaencement  of  this  suit  and  before  the  trial. 
The  jury  found  a  verdifit  for  the  plaintiff,  and  the  judfflnent  there- 
on was  aflSrmed  at  general  term  in  the  sixth  district  The  de- 
fendant appealed  to  this  court,  where  the  case  was  submitted^  on 
printed  arguments. 

Denio,  J-  The  determination  of  this  case  will  depend  upon  the 
character  of,  and  the  effect  to  be  attributed  to,  the  instrument 
executed  by  Alonzo  Aylesworth  to  Isaac  and  Sarah  Howland,  at 
the  same  time  that  the  latter  conveyed  to  him  the  premises  in  con- 
troversy. From  the  two  papers,  taken  together,  it  is  apparent  that 
it  was  parcel  of  the  consideration,  upon  which  the  conveyance  was 
executed,  that  Aylesworth,  the  grantee,  should  support  the  grantors 
during  their  joint  and  several  lives.     The  paper  signed  by  him  pro- 
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fesses,  in  the  first  place,  to  pledge  the  entire  use  of  the  farm  for 
that  purpose ;  and  it  is  added  that,  if  its  produce  shall  be  insufficient 
for  the  object,  the  entire  fee  shall  be  appropriated  to  accomplish  it. 
It  was,  probably,  intended  that  the  transaction  should  operate,  to 
a  certain  extent,  as  a  gift ;  but  this  was  only  so  far  as  the  value  of 
the  property  conveyed  should  exceed  the  value  of  the  return  which 
was  to  be  made  for  it.  As  respected  the  latter,  the  arrangement 
was  a  contract,  which  imposed  a  certain  duty  upon  the  grantee,  to 
be  performed  for^he  benefit  of  the  grantors,  and  which,  moreover, 
attempted  to  create  a  lien  upon  the  subject  of  the  conveyance,  to 
secure  the  performance  of  the  duty  undertaken  by  the  granteeT 
The  intention  of  the  parties  is  plain;  but  the  question  to  be  con- 
sidered  is,  in  what  legal  or  equitable  light  the  arrangement  is  to 
be  regarded  by  the  court.  In  our  opinion,  the  instrument  signed 
by  Aylesworth  is  to  be  considered  as  creating  an  equitable  incum- 
brance in  the  nature  of  a  mortgage. 

By  the  law  of  England^  as  administered  in  the  Court  of  Chan- 
cery, an  equitable  mortgage  may  be  created  by  any  writing  from 
which  the  intention  to  create  it  may  be  shown ;  or  it  may  be  effected 
by  a  simple  deposit  of  title  deeds  without  writing.  It  will  also  be 
allowed  in  favor  of  a  vendor,  for  unpaid  purchase  money,  or  of  a 
purchaser  who  has  advanced  his.  money  on  the  faith  of  a  contract  I 
for  a  conveyance  (Miller  on  Equitable  Mortgages,  pp.  1,  2,  218,' 
and  cases  cited). 

The  courts  of  equity  in  this  State  have  adopted  the  general  doc- 
trines of  the  En^jgh^Chancery  upon  this  subject,  as  upon  many 
others.  The  cases  of  a  mortgage  created  by  a  writing  not  sufficient 
to  convey  the  premises,  or  by  a  deposit  of  title  deeds,  have  not  been 
frequent  with  us;  but  the  doctrine  has  been  applied  in  a  few  in- 
stances, and  I  do  not  find  any  judgment  or  dictum  by  which  it  has 
ever  been  questioned.  In  Jachson  v.  Dunlap,  1  John.  Ca.  114,  a 
vendor  of  land  had  executed  and  acknowledged  a  conveyance  to  the 
vendee,  but  a  part  of  the  purchase  money  had  not  been  paid,  and 
it  was  then  agreed  that  the  grantor  should  retain  the  deed  until 
the  balance  should  be  actually  paid.  It  was  equivocal  upon  the 
testimony  whether  the  deed  had  been  delivered  so  as  to  pass  the 
title  or  not.  If  it  had  not  been,  the  question  we  are  considering 
would  not  arise;  but  Kent,  Ch.  J.,  considered  the  delivery  com- 
plete, and  that  the  deed  was  then  retained  by  the  grantor  by  way 
of  security,  till  payment.  This,  he  said,  was  the  creation  of  an 
equitable  lien  in  the  grantee.  The  other  judges  seem  to  have  been 
of  opinion  that  the  title  did  not  pass.  In  Jackson  v.  Parkhurst,  4 
Wend.  369,  it  was  held  by  the  court,  Judge  Sutherland  giving  the 
opinion,  that  the  pledge  or  deposit  of  a  deed  with  the  grantor,  by 
way  of  security,  would  give  him  a  lien  in  the  nature  of  a  mortgage ; 
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but  the  case  being  at  law^  it  was  held  that  such  a  title  could  not  be 
set  up  against  the  legal  estate.     In  The  matter  of  Howe  and  wife,^ 
1  Paige,  125,  the, English  doctrine,  that  an  agreement  for  a  mort- 
gage is  in  equity  a  specific  lien  on  the  land,  was  asserted  and  ap- 
plied by  Chancellor  Walworth. 

The  cases  in  which  a  lien  for  the  purchase  money  has  been  estab- 
lished, where  the  title  had  passed  to  the  purchaser,  are  more  numer- 
ous {Oarson  v.  Orear,  1  J.  C.  R.  308;  Warner  v.  Van  Alstyne,  3 
Paige,  613;  Arnold  v.  Patrick,  6  Paige,  310;  Hallock  v.  Smith,  3  . 

Barb.  S.  C.  R.  267).     These  cases  proceed  upon  the  same  principle  ^'  ^  cjquJm*-^ 
which  the  defendant  seeKs  to  establish.     The  difiference  in  circum-  **•   ***     '*^'*^ 
stance  wnicn  exists  in  the  present  case  is  against  the  plaintiff;  for 
Mr.  and  Mrs.  Howland  received  back  from  Aylesworth  a  written 
instrument,  in  which  the  lien  reserved  was  explicitly  stated,  while, 
in  the  cases  referred  to,  the  lien  was  predicated  on  the  implied 
intention  of  the  parties  without  a  writing  or  even  a  verbal  agree- 
ment for  that  purpose.    Another  example  of  the  same  doctrine  is  ujL^  uu^JUu 
furnished  where  there  is  an  executory  contract  for  the  purchase  of  L^^^^^^^^^^  ^avwe^ 
lands,  the  title  reilialmng  inlhe  vendor;  and  subsequently  to  the  ^^^-^     ^j^jy^ajh 
contract  he  suffers  liens  upon  the  premises  to  be  created.     It  is    cL^  ' 
well  settled  that  the  interest  of  the  vendee  will  be  protected  against      ^ 
every  one  but  a  hona  fide  purchaser  or  incumbrancer  who  has  ad- 
vanced money  or  property  without  notice  of  the  vendee's  equity 
{Lane  v.  Ludlow,  6  Paige,  316,  note;  Parks  v.  Jackson,  11  Wend. 
442).     In  such  cases,  the  vendee  is  considered  in  equity  as  the 
owner,  and  the  vendor  as  his  trustee. 

Assuminj;  that  it  has  been  shown  that  Sarah  Howland  occupied   fp%^4  tw^^  ^ 
the  position  of  a  mortgagee  of  the  land  to  secure  the  agreement  6i  c^tA4e4^    i^^^ 


Aylesworth  to  support  her  during  her  life,  the  next  inquiry  is,  ^o^  ^^^^  /-ic, 
whether  the  plaintiff,  by  TfinovfiriTi^  a  judgment  against  him  and  ^Ct-w*.AA^..«,*.A/. 
purchasing  the  premises  on  the  execution,  is  in  a  better  situation    ' 
than  he  woidd  have  been  were  she,  or  her  representatives^  now  as- 
serting a  claim  against  him  to  subject  the  premises  to  the  payment 
of  a  compensation  for  the  provision  which  he  had  failed  to  make. 
Upon  this  point,  the  cases  already  referred  to  for  another  purpose, 
and  many  others,  are  entirely  decisive.    It  will  be  sufficient  to  men- 
tion the  case  In  the  matter  of  Howe,  and  that  of  Arnold  v.  Patrick, 
which  are  full  to  this  purpose.     In  the  last  case,  the  equitable  lien 
for  the  balance  of  the  purchase  money  was  established  against  a 
judgment  creditor  who  had  sold  the  land  on  execution,  and  had 
himself  become  the  purchaser.     The  chancellor  said  the  plaintiff 
in  the  judgment  was  not  entitled  to  claim  protection  as  a  long  fide  &4*.-A^  ^^ 
purchaser,  even  if  he  had  no  notice  of  the  facts  establishing  the    /  w     *     -^JL^ 
equitable  lien : ''  for/^  he  added.  "  he  bid  in  the  propertv  on  hisoro   \^  ^  f^ 
judgment  for  an  antecedent  debt,  paying  no  new  consideration.    ^5*-*^'^  ^^^  • 
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He,  therefore,  took  the  legal  title  under  the  BheriflE's  sale,  subject  to 
the  equitable  lien  for  the  unpaid  purchase  money/' 
*  Considering  the  rights  of  the  parties  to  be  such  as  have  been 
mentioned,  and  the  fact  being  that  the  defendant  is  in  possession 
under  Sarah  Howland,  the  remaining  question  is.  whether  the 
plaintiff  can  maintain  ejectment  on  his  legal  title  against  a  party 
^ciotned  with  her  equitable  interest.  It  is  well  settled>  that  a  mort- 
gagee  in  possession,  the  mortgage  being  forfeited  by  non-payment, 
.can  defend  himself  in  a  possessory  action  brought  by  the  mort- 
L^  -^ti/  -^  ^agor,  though,  if  he  were  out  of  possession,  he  could  not  now  maTn- 
Pj  j/L  4^f{L^^^n  ejectment  against  the  latter  (Fhyfe  v.  Htley,  15  Wend.  248). 
/•^  Ct^fr^^i^^But  this,  I  think,  is  not  so,  except  in  the  case  of  a  technical  mort- 
^^^  t€L^  ^^g*gc^  conveying,  subject  to  the  condition,  a  legal  title  to  the  prem- 
tj^4A*A^  ^  iges  {Marks  v.  Pell,  Jackson  v.  Parkhurst,  supra).  If  the  present 
S:h  ^^I^^T^^were,  therefore,  an  action  of  ejectment,  prosecuted  under  tne  fof^ 
^^  fjV^  mer  practice,  in  which  nothing  but  legal  principles  could  be  taken 
^^^^^*y[!z^^*^  into  consideration,  then,  as  the  deed  from  Aylesworth  to  Mrs.  How- 
^  ^^J^e^dL  ^^^^^  has  been  found  to  be  fraudulent,  I  think  the  defendant  could 
^^**^*'*^'  'not  resist  the  plaintiff's  title.    But,  since  the  blending  of  le 

equitable  remedies,  a  different  mle  muflt  ^  ^ppligd.  The  defen- 
dant can  defeat  the  action  upon  equitable  principles;  and  if,  upon 
the  application  of  these  principles,  the  plaintiff  ought  not  to  be  put 
into  possession  of  the  premises,  he  cannot  recover  ii^  the  action.  It 
lias  beeen  shown  that  the  premises  were,  in  effect,  mortgaged  to 
Howland  and  his  wife  to  secure  the  performance  of  Aylesworth's 
agreement  to  support  them  and  the  survivor  of  them  during  life, 
and  that  the  plaintiff  has  taken  the  place  of  Aylesworth.  When 
he  obtained  title  by  the  execution  of  the  sheriff's  deed,  Aylesworth 
had  been  in  default  in  the  performance  of  his  agreement  for  nearly 
three  years.  Mrs.  Howland  and  her  grantees,  it  is  true,  had  been 
in  possession,  and  had  enjoyed  the  use  of  the  premises,  but  no 
account  has  been  taken  to  show  how  far  the  income  derived  from 
that  source  would  go  in  fulfilment  of  the  agreement.  This  action 
is  not  brought  for  a  redemptiog.  and  is  not  adapted  to  that  kind 
of  relief.  It  would  be  manifestly  inequitable  to  let  the  plaintiff! 
Into  possession  uniil  he  shall  procure  an  account  to  be  taken^ 
lind  shall  pay  or  tender  the  amount  which  shall  be  found  in 
arrear  upon  tne  above  mentioned  agreement,  executed  by  Ayles- 
worth, for  the  support  of  Mrs.  Howland  up  to  the  time  of  her 
death. 

The  judgment  of  the  Supreme  Court  must  be  reversed;  and,  as 
we  cannot  certainly  say  what  case  the  plaintiff  may  make,  now 
that  the  legal  principles  which  govern  the  action  have  been  deter- 
mined, there  must  be  a  new  trial,  with  costs  to  abide  the  event.  If 
the  main  features  of  the  case  cannot  be  changed,  the  only  remedy 
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for  the  plaintiff  is  to  institute  a  suit  for  redemption,  upon  the 
principles  which  have  been  mentioned.^ 
All  the  judges  concurring, 

JudgmerUj^versed,  and  new  trial  ordered. jj 

f  I^RDICK  V.  JACKSON.    j^J^^^^^^^  ^ff^M/P^ 

SuPBEHE  Court  of  New  Yohk,  Geneeai^eem7i876.   ^Ifji:  ,     ^-^»**  * 


(7  Eun,  488.) 


>»»4^    ^i^     «*-^ 


^  Appeal  from  a  judgment  entered  on  the  report  of  a  r^ist^^\%-  i„j,/±XAtiSju4' 

^U^  ^-j  Kdssing  the  complaint.  ^TiS^fr  ^. 

. "'^pl^^'^he  action  was  brought  by  the  plaintiff  as  assignee  in  bank-  7fs  i  ^ 

/•  ^  'yKx^   >^  7*"ruptcy,  to  set  aside  a  mortgage  given  by  the  bankrupt  to  his  nieces,  ^ U    Ct/S^ 

the  defendants,  Ida  J.  Jackson  and  Carrie  A.  Jackson,  on  tli^  ^^y   ^ 


^'>\<^    ••>> 


-^--yo^,   Q/n^    ground  tJiat  it  was  a  fraudulent  preference  under  the  bankrupt  ^^^  •mm 

^  It^^  Trf^  act.     The  mortgage  was  executed  eighteen  days  before  the  filing  of   -wE*   U^ltmjx 
yy^Zft.   ^  yjiA/i^ihe  petition  in  bankruptcy,  but  was  given  in  pursuance  of  a  parol  ^*^  ^^f^. 
^  l^uMzzi  Au«^  ftgr^JPenFbetween  the  bankrupt  and  the  puardian  of  the  inf ants^fc^^^^     ny$^hu^ 

more  than  fifteen  months  before. 


7 


yiA.M'y'h^^t-ji^ » 


This  appeal  was  argued  at  the  January  term,  1875,  and  a  re-  /-^j/tc  ^jCmju,^ 
argument  ordered  at  the  October  term  following.  •y^  cff^  JjlMt 

Gilbert,  J.    We  concur  fully  with  the  referee  in  his  conclusions  |^---y      7^  tf 
of  fact  and  of  law.     One  of  the  first  principles  of  equity  is  that  it  JLJolaa 

looks  upon  things  agreed  to  be  done,  as  actually  performed.  Act-,  /y  j,  m^^ 
ing  upon  this  principle,  courts  of  equity  in  England  and  in  this  ^^^^/^  ^ 
country  have  held  that  an  agreement  based  upon  a  valuable  con- 
sideration to  give  a  mortgage,  will  be  treated  in  equity  as  a  mort- 
gage. That  doctrine  has  been  acted  upon  so  frequently  and  for 
so  long  a  period  of  time  that  it  may  justly  be  regarded  as  forming 
a  part  of  the  law  of  the  land  (Story  Eq.  Jur.,  §  553 ;  Russel  v.  Riis- 
ael,  1  Bro.  C.  C.  269,*lind  notes  to  that  case  in  1  Lead.  Cases  Eq. 
541 ;  Bead  y.  Simons,  2  Desauss.  552 ;  Welsh  v.  Usher,  2  Hill  Eq. 
167;  Dow  V.  Ker,  1  Spen.  Eq.  414;  Bank  v.  Carpenter,  7  Ohio,  21 ; 
In  re  Howe,  1  Paige,  125 ;  Cha^e  v.  PecJe,  21  N.  Y.  581*f  Willard 
Eq.,  Potter's  ed.  441,  et  seq).  If,  therefore,  the  agreement  of  De-  \ 
cember,  1871,  had  been  made  directly  with  the  defendants,  Ida  and 
Carrie,  there  can  be  no  question  that  it  would  have  given  them  a 
specific  equitable  lien  upon  the  land  in  controversy,  which  would 
•  have  been  prior  and  paramount  to  the  title  of  the  plaintiff  and  to 

^Hall  V.  Ball,  50  Conn.  104  (1882). 


Eall  V.  Ball,  60  Conn.  104(1882).  , 
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Ihe  general  liens  of  the  judgment  creditors  whom  he  represents.! 
Having  been  made  with  their  guardian  while  they  were  infants, 
it  inured  to  their  benefit  and  was  well  executed  by  tbe  mortgage  to 
tJiem.     Conceding  that  while  the  agreement  remained  executory 
it  was  within  the  statute  of  frauds,  and  so  not  enforcible  for  the 


reason  that  it  was  not  in  writing,  vet,  when  the  promisor  actually 
■executed  the  agreement  by  the  delivery  of  a  formal  mortgage,  all 
<)b^ection  to  its  validity,  on  that  ground,  was  removed,  and  the 
agreement  became  as  effectual  for  all  purposes  as  if  it  had  been 
reduced  to  writing  originally  (Siemon  v,  Schurk,  29  N.  Y.  598; 


Dodge  v.  Wellman,  1  Abb.,  Ct.  App.  Dec.  518;  In  re  Howe,  supra; 
White  V.  Carpenter,  2  Paige,  217;  Arnold  v.  Patrick,  6  id.  310). 
Under  our  statute  a  parol  agreement  in  respect  to  lands  cannot 
be  avoided  in  equity  because  it  is  not  in  writing,  where  there  has 
been  a  part  performance  of  it  {Freeman  v.  Freeman,  43  N.  Y.  34). 
A  fortiori,  it  cannot  where  it  has  been  fully  executed.     The  plain- 
tiff  is  not  a  bona  fide  purchaser,  but  stands  in  the  shoes  ot  t5e 
bankrupt.     He  cannot,  therefore,  assert  any  better  right  than  the 
bankrupt  himself.     The  execution  of  the  mortgage  gave  the  de-j 
fendants  a  lien,  which  took  effect,  by  relation,  as  against  the  bank-j 
Tupt  and  purchasers  from  him  with  notice,  at  the  time  the  agree-| 
ment  to  give  it  was  made.     The  plaintiff,  not  being  a  bona  fide 
purchaser,  took  the  transfer  to  him  subject  to  that  lien.     Thatlj 
being  so,  no  question  of  fraud  or  of  a  preference  in  violation  of  11 
the  provisions  of  the  bankrupt  act  has  arisen,  and  the  evidence  \(, 
precludes  any  inference  of  other  kinds  of  fraud.     It  is  unnecessary 
to  review  the  cases  cited  on  behalf  of  the  appellants,  for  none  of 
them  seem  to  us  to  conflict  with  the  foregoing  views. 

The  plaintiff  is  not  in  a  position  to  raise  the  objection  that  the 
agreement  to  discharge  the  old  mortgage  and  to  receive  the  new 
one  in  lieu  of  it  was  invalid  because  the  guardian  violated  his  duty 
and  transcended  his  power  in  making  such  an  agreement.  Such  a 
transaction  is  not  absolutely  void,  but  is  voidable  only,  at  the  elec- 
tion of  the  infants  on  coming  of  age.  It  being  obviously  for  the 
henefit  of  the  infants  that  the  lien  shall  be  established  and  upheld, 
we  will  give  effect  to  the  intendment  that  their  ratification  will  be 
forthcoming  at  the  proper  time  and  to  the  rule  that  no  one  but 
themselves  can  disavow  the  authority  of  their  guardian  to  make 
the  agreement  (Co.  Lit.,  2  b;  2  Kent  Com.  236;  Keane  v.  Boycott, 
2  H.  Bl.  511;  C.  S.  V.  Bainbndge,  1  Mason,  82).  The  plaintiff 
has  no  claim  to  be  the  champion  or  protector  of  the  infants  and 
can  acquire  no  rights  by  assuming  that  character. 

Some  objections  to  the  admission  of  evidence  were  taken  by  the 
plaintiff.     We  think  they  were  properly  overruled. 

The  judgment  should  be  aflBrmed,  with  costs,  to  be  paid  out  of 
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the  estate  of  the  bankrupt,  if  that  is  sufficient;  otherwise  by  the 
plaintifiE  personally. 

Smith,  J.,  concurred. 

Mullin,  P.  J.,  concurred  solely  on  the  ground  that  it  was  shown 
on  the  trial  that  the  defendants  were  not  at  the  time  of  receiving 
the  mortgage  aware  of  the  insolvency  of  the  mortgagor,  and  that 
the  mortgage,  as  to  them,  was  in  fraud  of  the  bankrupt  law. 

Judgment  affirmed,  with  costs. 


^fftMj^ ^     Ahkend  v.  Odiorne,  118  Mass.  261  (1876).    Gray,  C.  J.    The 
^^  ^^"^^#y^  plaintiff  principally  relies  upon  the  doctrine  of  the  English  courts 
fjju^    *>%!         Of  Chancery  that  the  vendor  of  real  estate  by  an  absolute  deed  has 
^  4^       Sm^  ^  l^^Q  thereon  for  the  unpaid  purchase  money^  without  proof  o 

any  agreement  of  the  parties  to  that  effect. 
"^^^I^*^  ^      The  earliest  case  which  contains  a  full  discussion  of  the  doctrine, 
"^*~i^   fy-^      the  source  from  which  it  is  derived,  and  the  reasons  and  authorities 
u^ <£vCm^4 ,by  which  it  is  supported,  is  Mackreth  v.  Svmmons,  15  Yes.  329, 

decided  by  Lord  Eldon  in  1808.  If,  as  the  learned  chancellor 
thought,  "  the  doctrine  is  probably  derived  from  the  civil  law  as  to 
goods,^^  it  is  somewhat  remarkable  that  it  was  never  applied  in 
England  except  to  real  estate  (Adams  on  Eq.  127).  The  only 
grounds  upon  which  it  has  been  rested  are  natural  equity;  a  sup- 


)osed  intention  of  the  parties :   and  a  trust  arising  out  of  the  un« 
conscientiousness  of  the  vendee^s  holding  the  land  without  payings: 


It  was  forcibly  argued  by  counsel  in  Blachbume  v.  Oregson,  1 
^-fr  Cox  Ch.  90,  100;  s,  c.  1  Bro.  Ch.  420,  and  not  answered  by  the 

-^Jlj^Zoi        court,  "  As  to  the  general  question  of  the  lien,  it  is  called  a  natural 
^^^.  ,         lien ;  but  it  certainly  is  not  so  With  respect  to  personalty,  which,  if 
once  delivered,  it  is  conclusive,  though  concealed  from  all  man- 
kind; and  there  seems  as  much  natural  equity  in  the  case  of  per- 
sonalty as  realty.*' 

The  presumption  of  an  intention  of  the  parties  has  been  well  dis- 
Cu'^  posed  of  by  Chief  Justice  Gibson:  ^^ The  implication  that  there  is 

Utlui  "f^  an  intention  to  reserve  a  lien  for  the  purchase  money,  in  all  cases 
9^.  ^JL^,  in  which  the  parties  do  not  by  express  acts  evince  a  contrary  inten- 
tion, is  in  almost  every  case  inconsistent  with  the  truth  of  the  fact, 
and  in  all  instances,  without  exception,  in  contradiction  of  the 
express  terms  of  the  contract,  which  purport  to  be  a  conveyance 
of  everything  that  can  pass*'  {Kauffelt  v.  Bower,  7  S.  &  B.  64, 
76,  77). 
The  theory  that  a  trust  arises  out  of  the  unconscientiousness  of 
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the  purchaser  would  construe  the  non-performance  of  every  prom- 
ise^ made  in  eonsiSeration  of  a  conveyance  of  property  to  the  prom^ 
isor^  into  a  breach  of  trust ;  and  would  attach  the  trusty  not  merely 
to  the  purchase  money  which  he  agreed  to  pay,  but  to  the  land 
which  he  never  agreed  to  hold  for  the  benefit  of  the  supposed 
cestui  que  trust 

The  earlie&t  cases  upon  this  subject  in  England  were  decided  long 
since  the  settlement  of  Massachusetts:  and  in  all  those  decided 
before  our  Revolution  (except  Bond  v.  Kent,  2  Vem.  281,  in  which 
the  purchaser  secured  part  of  the  purchase  money  by  mortgage  and 
gave  a  note  payable  on  demand  for  the  rest,  and  it, was  held  that 
the  amount  of  the  note  was  not  a  charge  upon  the  land ;  and  Oib- 
hons  V.  Baddall,  2  Eq.  Cas.  Ab.  682,  note,  which  is  very  briefly 
stated,  without  indicating  when  or  by  whom  it  was  decided,  in  a 
volume  called  by  Lord  Eldon  a  "  book  of  no  very  high  character;" 
Duffield  V.  Elwes,  1  Bligh.  N.  B.  497,  539),  either  the  convevance 
was  retained  in  the  custody  of  the  vendor  as  security  for  the  pay* 
ment  of  the  purchase  money,  as  in  Chapman  v.  Tanner,  1  Vem. 
267 ;  Pollexfen  v.  Moore,  3  Atk.  272 ;  Fawell  v.  Heelis,  Ambl.  724, 
726 ;  Coppin  v.  Coppin,  Sel.  Cas.  in  Ch.  28 ;  8.  C,  2  P.  Wms.  291 ; 
or  the  statements  of  the  general  doctrine  were  obiter  dicta,  as  in 
Harrison  v.  ^outhcote,  2  Ves.  Sen.  389,  393 ;  Walker  v.  Preswich, 
tft.  622;  Burgess  v.  Wheate,  1  W.  Bl.  123,  150;  8.  C.  1  Eden,  177, 
211. 

Lord  Eldon  himself,  in  Mackreth  v.  8ymmons,  said:  '^It  has 
always  struck  me,  considering  this  subject,  that  it  would  have  been 
better  at  once  to  have  held  that  the  lien  should  exist  in  no  case,  and 
the  seller  should  suffer  for  the  consequences  of  his  want  of  caution ; 
or  to  have  laid  down  the  rule  the  other  way  so  distinctly  that  a 
purchaser  might  be  able  to  know,  without  the  judgment  of  a  court, 
in  what  cases  it  would,  and  in  what  it  would  not,  exist"  (15  Ves. 
340).  But  he  felt  himself  obliged  to  declare,  as  the  result  of  all 
the  authorities,  that  it  was  clear  that  different  judges  would  have 
determined  the  same  case  differently;  that  if  some  of  the  cases, 
that  had  been  determined,  had  come  before  himself,  he  should  not 
have  been  satisfied  that  the  conclusion  was  right ;  and  that  it  was 
"  obvious  that  a  vendor  taking  a  security,  unless  by  evidence,  mani- 
fest intention  or  declaration  plain  he  shows  his  purpose,  cannot 
know  the  situation  in  which  he  stands,  without  the  judgment  of  a 
court  how  far  that  security  does  contain  the  evidence,  manifest 
intention  or  declaration  plain  upon  that  point "  (15  Ves.  342). 

So  Mr.  Justice  Story,  in  Oilman  v.  Brown,  1  Mason,  191,  221, 
222,  upon  a  review  of  the  English  cases,  concluded  that  the  right  I 
of  the  vendor  was  not  '^  an  equitable  estate  in  the  land  itself,  al- 
though sometimes  that  appellation  is  loosely  applied  to  it;"  but  "a 
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right  which  has  no  existence,  until  it  is  established  by  the  decree  of 
a  court  in  the  particular  case,  and  is  then  made  subservient  to  all 
the  other  equities  between  the  parties,  and  enforced  in  its  own 
peculiar  manner  and  upon  its  own  peculiar  principles/' 

The  most  plausible  foundation  of  the  English  doctrine  would 
seem  to  be  that  justice  required  that  the  vendor  shpuld  be  enabled, 
by  some  form  of  judicial  process,  to  charge  the  land  in  the  hands 
of  the  vendee  as  security  for  the  unpaid  purchase  money.  And 
the  restriction  of  the  doctrine  to  real  estate  suggests  the  inference 
that  the  Court  of  Chancery  was  induced  to  interpose  by  the  con- 
sideration that  by  the  law  of  England  real  estate  could  neither  be 
attached  on  mesne  process,  nor,  except  in  certain  cases  or  to  a 
limited  extent,  taken  in  execution  for  debt  (2  Bl.  Com.  160,  161 ; 
4  Kent.  Com.  12th  ed.,  428,  429). 

But  by  an  act  of  Parliament,  passed  in  1732;  lands  and  other  real 
estate  within  the  English  colonies  were  made  chargeable  with  debts 
and  subject  to  like  process  of  execution  as  personal  property  (St.  5 
Geo.  II.,  c.  7,  §  4).  And  jji  Massachusetts  lands  had  been  made 
subject  to  attachments  as  well  as  execution,  by  successive  statutes 
of  the  Colony  and  Province,  reaching  back  almost  to  the  time  of 
the  first  settlement  (Col.  Sts.  1644,  1647;  2  Mass.  Col.  Rec.  80, 
204;  Mass.  Col.  Laws,  ed.  1672,  7,  104;  Prov.  St.  1696,  8  W.  III., 
c.  10;  1  Mass.  Prov.  Laws,  State  ed.,  254;  Anc.  Chart.  49,  154,  155, 
292;  5  Dane  Ab.  23).  There  is  much  less  reason  therefore  for 
adopting  the  doctrine  in  this  Commonwealth  than  in  England 
(Womble  v.  Battle,  3  Ired.  Eq.  182;  Wragg  v.  Comptroller  General, 
2  Desaus.  609). 

In  Oilman  v.  Brown,  1  Mason,  191,  219,  Mr.  Justice  Story  said: 
"  Nothing  can  be  clearer  than  that  by  the  law  of  Massachusetts  no 
lien  in  any  case  whatever  exists  upon  land  for  the  purchase  money.'' 
In  the  argument  of  the  same  case  on  appeal,  this  was  admitted  on 
both  sides  (Brown  v.  Oilman,  4  Wheat.  255,  264,  273)  and  the 
Supreme  Court,  in  the  opinion  delivered  by  Chief  Justice  Marshall, 
expressed  no  doubt  upon  that  point.  Mr.  Dane  also  says  that  no 
such  lien  exists  in  Massachusetts  (9  Dane  Ab.  159). 

It  is  true  that  in  their  time  this  court  had  a  very  limited  juris- 
diction in  chancery!  But  ever  since  1836  it  has  been  vested  with 
full  equity  jurisdiction  over  all  trusts,  express  or  implied  (Rev. 
Sts.,  c.  81,  §  8,  &  commissioners'  notes ;  Wright  v.  Dame,  22  Pick. 
55;  Gen.  Sts.,  c.  113,  §  2).  During  this  period  of  almost  forty 
years,  only  two  attempts  have  been  made  to  invoke  the  exercise  of 
this  jurisdiction  in  cases  at  all  analogous  to  the  present.  In  Wright 
V.  Dame,  5  Met.  485,  503,  the  general  question  of  vendor's  lien  was 
argued ;  but  as  the  facts  of  the  case  showed  an  express  trust,  it  was 
not  decided.     But  the  opinion  of  the  court  in  Hunt  v.  Moore,  6 
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Cush.  1,  3,  strongly  tends  to  the  conclusion  that  the  failure  of  a 
purchaser  of  land  to  pay  the  consideration  agreed  could  not  create 
an  implied  or  resulting  trust.  The  suggestion^  at  the  close  of  that 
opinion^  that  a  court  of  full  equity  powers  might  perhaps  afford 
the  plaintiff  relief,  did  not  relate  to  the  trust  relied  on,  but  to  an 
allegation  of  fraud,  of  which,  as  a  distinct  head  of  equity  juris- 
diction, this  court  had  no  cognizance  until  the  passage  of  the  St. 
of  1855,  c.  194. 

The  English  doctrine  of  vendor's  lien  has  been  adjudged  not  to 
exist  in  Maine  {Philbrooh  v.  Delano,  29  Maine,  410,  415).  And 
it  does  not  appear  to  have  been  ever  adopted  in  any  of  the  New 
•  England  States,  except  Yermonty  in  which,  after  being  affirmed  by 
the  court,  it  has  been  abolished  by  the  Legislature  {Arlin  v.  Brown, 
44  N.  H.  102 ;  Perry  v.  Grant,  10  K.  1.  334 ;  Dmn  v.  Dean,  6  Conn. 
285;  Atwood  v.  Vincent,  17  Conn.  575;  Manly  v.  Slason,  21  Vt. 
271 ;  St.  of  Vt.  of  1851,  c.  47;  Gen.  Sts.  of  Vt.  of  1862,  c.  65,  §  33). 

In  Brown  v.  Oilman,  4  Wheat.  255,  290,  Chief  Justice  Marshall 
treated  the  question  as  governed  by  the  consideration  whether  the 
doctrine  had  been  adopted  by  the  law  of  the  particular  State.  And 
the  doctrine  has  never  been  affirmed  by  the  Supreme  Court  of  the 
United  States,  except  where  established  by  the  local  law,  as,  for 
instance,  in  Ohio  (Bayley  v.  Oreenleaf,  7  Wheat.  46;  Tiernan  v. 
Beam,  2  Ohio,  383),  in  Georgia  (M'Lean  v.  M'Lellan,  10  Pet.  625, 
640 ;  Harden  v.  Miller,  Dudley,  120),  and  in  the  District  of  Colum- 
hisL  (Chilton  v.  Brand,  2  Black,  458) ;  the  doctrine  having  been  pre- 
viously affirmed  in  the  States  of  Maryland  and  Virginia,  out  of 
which  the  district  had  been  formed  {Moreton  v.  Harrison,  1  Bland, 
491;  Bedford  v.  Gibson,  12  Leigh,  332);  although  it  has  since 
been  abolished  in  Virginia  by  statute  {Yancey  v.  Mauch,  15  Grat. 

3"oo7; 

The  decisions  in  the  courts  of  those  and  many  other  States  in 
favor  of  the  doctrine,  which  are  collected  in  the  notes  to  2  Sugden 
on  Vendors,  8th  Am.  ed.,  c.  19,  suggest  no  reasons  and  afford  no 
grounds  why  we  should  now  for  the  first  time  adopt  in  this  Com- 
monwealth a  doctrine  which  has  never  been  supposed  by  the  pro- 
fession to  be  in  force  here:  which  would  introduce  a  new  excep- 
2^^T\JL  .  tion  to  the  statute  of  frauds ;  which,  as  experience  elsewhere  has 

ji^  yi,    «u^  V-  shown,  tends  to  promote  uncertainty  and  litigation ;  and  whicE 
^^jj^x^  c^  <-^ja-^*wpears  to  us  to  be  unfounded  in  principle,  unsuitable  to  our" 
^SSbuJ.     ^      condition  and  usages,  and  unnecessary  to  secure  the  just  rights 
0  rt^J.  1       of  the  narties.     If  no  third  nerson  has  acauired  anv  ricrhts  in 


JIjcuJ.  •      of  the  parties.     If  no  third  person  has  acquired  any  rights  in  i^  V^^' 

the  land  by  bona  fide  attachment  or  conveyance,  the  original   ^)^^^y*^:  ' 
vendor  may  secure  payment  of  the  debt  due  him  for  the  purchase   UA  {  w* 
money  by  the  usual  attachment  on  mesne  process.     If  any  third    \  ^/^^^ 
person  has  acquired  rights  in  the  property,  there  is  no  reason  why  V     ^""^^ 
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equity,  any  more  than  the  common  law,  should  interpose  to  defeat 
them. 

It  may  be  doubted  whether,  upon  the  case  stated  in  the  bill,  the 
plaintiff  would  be  held  entitled  to  the  lien  which  he  asserts  in 
those  courts  which  recognize  the  existence  of  a  vendor^s  lien  for 
unpaid  purchase  money  (1  Perry  on  Trusts,  §  235).    But  as  we  are . 
clearly  of  opinion  that  no  such  lien  exists 'in  this  Commonwealth  I 
in  any  case  without  agreement  in  writing,  we  do  not  propose  to| 
entangle  ourselves  in  the  refinements  and  embarrassments  whicl^J 
are  inseparable  from  its  judicial  consideration  and  affirmance 

f  '  I    peert'/  board  of  missions 

Court  of  Appeals  of  New  York,  1886.  ^^^/Cf^  ^^*^'^^^'*t7*^i? 

^  Appeal  from  judgment  of  the  General  Tmn  of  the  Supreme  Ajua  c/^^*^ 

^*UA^  yi^h^  Court,  in  the  third  judicial  department,  entered  upon  an  order /^jCca  /  "^^ 
'^  c/cL^  -vtH-  made  February  4,  1884,  which  affirmed  a  judgment  in  favor  ofv/oA^^'  ^ 
(f^^^-g.^^^^^/^    plaintiff,  entered  upon  the  report  of  a  referee.  U^^tii  jh^ 

^   j^^j^^^j^ >tW^  ^^^'^  action  was  brought  to  have  a  lien  declared  in  the  nature  yrM^  jtJ  t^Ji 
a>u^  ZtC^^^dj^^tTTi^i  ft  mortgage  upon  certain  premises,  the  title  to  which  is  in  the  ^^^  /[ 
"^    ft^r^:^^  ^  defendant,  for  moneys  advanced  by  plaintiff  to  pay  for  repairs  and  ^^A*^*""^^    \/y>  j 
trr^4i,*-^  a   -n>?yfi^  improvements  upon  said  premises.  /«*-**   //V^  I 

^^  ~t4:^  4ixv»^Xi^  The  material  facts  are  stated  in  the  opinion.  XZ/.      ^it^-d  I 

U  .  ^^JtccuJli    '■rff.  Countryman  for  appellant.  IhH^       Ai^ 

J^Ayir^    /  </,   ^  ^  HamiUon-Harris  for  respondent.  r^ff  yi_id 

tfj-u A^^.^^»x^  ^^-c^Danfobth,  J.    Upon  trial  before  a  referee  the  plaintiff  has  been  &tuv3r^^/iL 
Ayjk^<.^..^^,     declared  entitled  to  a  lien  in  the  nature  of  a  mortgage  upon  cer-  luJboi    /^'^ 
^-uJL~  *>7  2sc>:s^  tain  premises  on  Elk  Street,  in  the  city  of .  Albany,  for  a  balance  JLjO^  Cc^  UU* 
i^L.^^ A^d«c^«^*oc  due  him  for  advances  made  for  improvements  and  repairs  thereon  t/i/J^^^^^Jt 
t^m^^^^^^^yCr^       and  for  interest  on  an  existing  mortgage,  amounting  to  the  sum  f^^jSjLT^^m.':i 


of  $4677.38,  besides  costs,  and  in  case  the  same  is  not  paid  within    >-       /   a,j2r. 
a  certain  time,  that  said  real  estate  be  sold  in  the  same  manner  as  /^  *  th^ 
sales  are  made  upon  mortgage  foreclosure,  and,  of  the  proceeds  of  ^i^*<-^  ^^/ ^ 
such  sale,  the  plaintiff  be  paid  the  amount  of  said  lien,  with  inter- ^S«a  ^Ik>t>  wi, 
est  as  aforesaid,  together  with  his  costs  and  disbursements.    Upon 
appeal  to  the  General  Term  the  judgment  upon  this  report  wa's 
affirmedT 

Some  objections  were  made  by  the  defendant  to  the  admission 
of  certain  testimony,  but  it  is  not  now  contended  that  the  facts 
found  by  the  referee  are  not  warranted  by  the  evidence,  or  that 
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they  were  not  within  the  issues  raised  by  the  pleadings.  The  con- 
tention is  against  the  ref creeps  conclusion  of  law.  It  appears  by 
his  report  that  in  September,  1869,  the  Right  Reverend  William 
Croswell  Doane  was  bishop  of  Albany,  and  at  that  time  by  the  ac- 
tion of  the  convention  of  the  Protestant  Episcopal  Church  in  that 
diocese  a  committee  was  appointed  to  take  such  steps  as  they  might 
deem  expedient  for  procuring  a  residence  for  the  bishop;  that  in 
February,  1870,  the  vestry  of  St.  Peter^s  church,  in  that  city,  ap- 
pointed a  committee,  of  which  the  plaintiff  was  chairman,  to  solicit 
subscriptions  for  the  above  purpose,  and  in  thai  character  jie  re- 
ceived moneys  from  various  persons,  in  all  to  the  amount  of  jl2.- 
825,  and  in  June,  1870,  under  the  advice  of  the  bishop,  and  with 
the  consent  of  the  diocesan  committee,  he  bought  the  premises 
above  referred  to  at  the  price  of  $18,000  (of  wticn  $5000  was  in  a 
then  existing  mortgage) .  He  paid  the  residue,  and  upon  like  con- 
sent caused  the  property  to  be  conveyed,  subject  to  the  mortgage. 
to  a  corporation  called  **  The  Trustees  of  the  Episcopal  Fund  of  the 
Diocese  of  Albany  ;^^  that  thereupon  *^  plaintiff,  at  the  request  of 
the  bishop,  commenced  making  various  improvements,  alterations 
and  repairs  in  the  dwelling  upon  the  premises  so  purchased,  all  of 
which  were  necessary  and  proper  to  make  it  a  suitable  and  con- 
venient residence  for  him,  and  the  plaintiff  advanced  the  moneys 
required  to  pay  the  bills  for  such  improvements  and  repairs;  that 
at  the  annual  meeting  of  the  diocesan  convention,  in  September, 
1870,  the  diocesan  committee  made  a  report  which  stated  the  man- 
ner in  which  the  title  was  taken,  described  the  property  and  re- 
ferred to  the  repairs  and  improvements.  This  report  was,  on 
motion,  accepted.''  And  at  the  same  time  the  convention,  with  the 
consent  of  the  trustees  of  the  Episcopal  fund,  directed  them  to 
transfer  the  title  to  said  property  to  the  defendant  herein,  "  to  ^ 
held  and  used  for  the  support  of  the  Episcopate,  and  be  a  place  of 
residence  for  the  bishop  of  the  diocese,  and  that  the  said  board  of 
missions  be  authorized  and  directed  to  make  a  bond  and  mortgage 
on  the  premises  to  secure  the  payment  of  the  incumbrance  thereon, 
of  $5000,  and  also  the  payment  of  the  sum  advanced  for  the  repairs 
and  fitting  up  of  the  same  for  the  Episcopal  residence,''  intending 
thereby  to  provide  for  anA  cover  all  the  expenditures  incurred  by 
plamtiif  for  the  improvements  and  repairs  then  in  progress,  and 
contemplated  and  included,  as  well  the  sums  thereafter  advanced 
as  those  which  had  then  been  actually  paid. 

The  defendant  is  a  corporation  having  power,  among  olj^er 
things,  to  take  and  hold  property  used  or  intended  to  be  used  for 
"diocesan  institutions  or  purposes  in  the  said  diocese,"  and  is 
subject  to  the  directions  and  instructions  which  shall  be  given  to  it 
iy  the  said  convention  (Laws  of  1870,  c.  13). 
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At  this  time  the  repairs  and  improvements  were  in  progress^ 
and  only  the  snm  of  $173.92  had  then  been  advanced  by  plaintn! 
in  payment  therefor.  On  the  20th  of  October,  1870,  in  accordance 
witn  the  above  directions,  the  trustees  of  the  Episcopal  fund  of  the 
diocese  of  Albany  conveyed  the  premises  to  defendant  in  trust  as 
a  residence  for  the  bishop  of  Albany,  and  on  the  same  day,  at 
a  regular  meeting  of  the  board,  the  following  resolution  was 
passed : 

^^  Resolved,  That  this  board  do,  in  accordance  with  the  direc- 
tion of  the  convention,  hereby  accept  the  conveyance  of  the  said 
premises,  to  be  held  in  trust  for  the  uses  and  purposes  above  men- 
tioned, and  further  that  the  president  of  this  board,  the  Rt.  Rev. 
William  Croswell  Doane,  S.T.D.,  Bishop  of  Albany,  be  and  is  hereby 
authorized  in  its  name  and  behalf  to  execute  and  affix  the  corporate 
seal  of  this  board  to  a  bond  and  mortgage  upon  the  said  premises 
for  a  loan  not  to  exceed  $8500,  with  interest,  the  proceeds  of  which 
shall  be  applied  to  the  payment  of  the  said  existing  mortgage  of 
$5000  thereon,  and  the  said  expenses  of  the  said  repairs  and  im- 
provements,"  and  in  pursuance  of  said  resolution  on  December  30,  /^^  *t5^z 
1870,  defendant,  by  its  president  aforesaid,  executed  and  delivered  /c/^t*^  ^^ 
to  one  Earl  L.  Stimson  a  bond  with  a  mortgage  upon  the  premises  fXi/v   ^   ^^^^ 
aforesaid  for  the  sum  of  $8500,  which  sum  was  loaned  and  ad- -/ifc.'  X'^/*^ 
vanced  to  it  by  said  Stimson,  and  was  by  it  paid  over  to  plaintiff,  ytoiv  J^/tn/ 
who  paid  out  of  the  same  the  mortgage  of  $5000,  and  the  interest    i^^fp.  "^  Oiffi^ 
thereon,  then  unpaid,  amounting  in  all  to  the  sum  of  $5220.47,  l^JPL  f^oi^ 
and  the  same  was  cancelled  of  record,  and  the  balance  of  said  sum    L^ ^^^  dj- 
was  credited  and  applied  by  plaintiff  in  his  account  for  the  ad-    /         //  1-^^^ 
vances  made  by  him  as  aforesaid  toward  the  purchase  price  of  said  ^^^^f/fts  ^v 
premises,  the  expenses  incident  to  the  same,  and  for  said  improve-  ^  9l^jf^ 
ments  and  repairs.  ^"^  ff' 

Other  facts  are  found  which  require  no  special  mention,  but 
which  show  that  the  amount  for  which  a  lien  was  declared  was 
justly  due  for  advances  made  under  the  circumstances  above 
stated. 

It  is  objected  by  the  appellant  that  the  plaintiff  is  not,  by  reason 
of  any  o^  these  facts,  entitled  to  an  equitable  lien  upon  the  nrem-^ 
ises  for  the  benefit  of  which  they  were  made.  We  are  of  a  different 
opinion. 

The  principle  upon  which  a  court  holds  that  a  vendor  who  has  y2^    i/Sc.c/i^ 
not  been  paid  is  entitled  to  a  lien  on  the  land  sold  is  that  it  would  ^^ 
be  contrary  to  natural  justice  to  allow  a  purchaser  to  retain  an  '^^^-*-^' 
estate  which  he  has  not  paid  for,  and  it  seems  very  clear  that  there 
is  a  like  natural  equity  in  favor  of  the  plaintiff.     It  is  true  he  did 
not  sell  the  estate,  put  he  added  to  it,  and  bv  his  expenditures  upon" 
ft  fitted  it  for  the  purpose  for  which  it  was  intended.  /"A  lien  for 
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the  price  of  an  estate  Bold  exists  without  any  special  agreement  and 
by  virtue  of  a  doctrine  merely  of  a  court  of  equity.    Here  there 
is  a  special  agreement  and  also  a  /;ase  to  which  the  doctrine  ap- 
plies : 
Uu^  ^Lf  ^J<«««**^    AV«<.   The  special  agreement.    It  may  be  found  in  the  resolu- 1 

^\JJC^,       tion  of  the  convention  of  ISTD,  by  which  the  defendant  was  re-F. 
^^0  quired  in  substance  to  provide  by  bond  and  mortgage  *^for  thdj^ 

f^  •  payment  of  the  sum  advanced  for  the  repairs  and  fitting  up  of  the 

A/«^  ^jJu^Lt^    Episcopal  residence^^ — the  one  in  question.     The  learned  counsel 
-  •    •        ^    for  the  appellant  seeks  to  limit  this  expression  by  the  rules  of 
ffO^    J.    /    grammar,  and  confine  the  security  to  the  sum  then  or  already  ad- 
/^^  ^*  vanced,  to  the  exclusion  of  all  advances  subsequent  thereto.    We 

'"^"^  ^^  ^  "do  not  thinkji  however,  that  the  framers  of  the  resolution  selected 
"^irCJ/f     •        the  word  for  the  purpose  of  marking  either  present  or  future  time» 
Ua  cJO  e,  o^^  'but  to  denote  a  fact  which  might  include  various  transactions  re- 
quiring the  expenditure  of  money  by  some  person  other  than  them- 
selves/ the  whole,  by  whomsoever  or  whenever  made,  constituting 
*^  the  sum  advanced/^  in  rendering  the  place  fit  and  suitable  as  a 
residence  for  the  bishop  of  the  diocese,  j^he  resolution  in  question 
was  in  writing ;  it  was  entered  in  the  journal  of  the  convention,  and 
the  defendant  was  bound  to  conform  to  it  (C.  13,  Laws  of  1870^ 
f)  I   '      supra), 

ijjU  \n^*^^  I      Second.    The  plaintiff's-  case  is  within  the  general  doctrine  of  ) 


\ 
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equity,  which  gives  a  right  equivalent  to  a  lien,  when  in  no  other  I 
way  the  rights  of  parties  can  be  secured.     The    advances    werey 
/* directly  for  the  benefit  of  the  real  estate;  they  were  approved  by 
(  the  convention  by  whose  directions  the  title  was  conveyed  to  the 
Cjiiu-'^^^^^^^  J  defndant,  but  neither  the  convention  nor  the  defendant  have  m- 
aAp*>*  '^%^^  1   curred  any  corporate  liability,  and  while  it  mav  be  said  that  the 
U^  ^^aJ^*  I  advances  were  made  on  the  promise  of,  or  in  the  just  and  natural 
^tip«^  expectation  that,  a  mortgage  would  be  given,  it  is  also  true  that 

they  were  made  on  the  credit  of  the  property,  for  the  improvement 

of  which  they  were  expended.     The  repairs  and    improvements 

were  permanently  beneficial  t^  it,  ynade  in  good  faith.  jHth  the 

:nowledge  and  approbation  of  the  parties  interested,  and  accepted 

by  them,  not  as  a  gratuity,  but  as  sisrvices  for  which  compensation 

|/"       fi^jJ-'    should  be  fflven.     Tne  piamtiii's  right  to  remuneration,  is  clear, 

^  <o  "^^^T^^^/and  unless  the  remedy  sought  for  in  this  action  is  given,  there  will 

^A^^jft4jUL>^  J^  V..^e  a  total  failure  of  justice. 

/yjo-^t^  ^^^  *       It  would  seem  to  follow  that  no  error  was  committed  by  the 
r  referee  in  directing  a  sale  of  the  property,  and  the  application  of 

the  proceeds  to  the  payment  of  the  plaintiff's  claim.  But  the 
learned  counsel  for  the  appellant  argues  that  as  the  defendant's 
relation  to  the  property  is  that  of  trustee,  such  enforcement  of  the 
lien  would  destroy  the  trust,  and  so  defeat  the  very  object  of  the 
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conveyance  through  which  they  derive  title.  The  trust  was  for  the 
habitation  and  use  of  the  bishop  of  the  diocese;  it  was  accepted 
with  notice  that  the  improvements  were  necessary  to  fit  the  build- 
ings for  occupation,  and  had  been  begun  under  proper  authority. 
It  was  the  duty  of  the  defendant  to  allow  them  to  be  finished,  and 
it  will  be  no  violation  of  the  conditions  upon  which  the  premises 
are  held,  to  subject  them  to  a  charge  for  the  cost  of  the  repairs 
through  which  alone  the  purposes  of  the  trust  were  accomplished. 
If  the  building  should  now  be  burned,  it  might  vrith  the  same  force 
be  urged  that  the  mechanic  who  might  repair  or  reconstruct  it 
could  acquire  no  lien,  because  enforcing  it  might  diminish  or  even 
absorb  the  property.  A  statutory  lien  would  be  no  better  than  the 
plaintiffs  lien  in  equity. 

The  usual  course  of  enforcing  an  equitable  lien  is  by  a  sale  of 
the  property  to  which  it  is  attached,  and  we  find  nothing  in  this 
case  to  take  it  out  of  the  general  rule.  The  appellant^s  remaining 
point  is  a  sweeping  one  relating  to  various  items  of  evidence  of  the 
bishop^s  declarations,  letters  and  acts  in  connection  with  the  pur- 
chase and  repairs  of  the  house.  Under  the  circumstances  disclosed 
in  the  record,  they  were  properly  received,  either  as  acts  of  agency, 
or  part  of  the  transaction. 

We  think  the  decision  of  the  referee  was  warranted  by  the  facts 
before  him,  and  that  the  judgment  appealed  from  should  be 
aflSrmed.^ 

All  concur. 

S^   in^yfJi  /  y^fU^UtJL  ^    Aju^4r-k    >Oiu«  A<V-    ~^   ^    y*f- 

^  TEFFT  V.  MUNSON."^  f^*    Th*^    Sn^itmLs^ 

CouKT  OP  Appeals  op  New  Yom,  ^^ IaJ^i/^  l      x-^lIj 

'    ^  /This  was  an  action  to  restrain  defendants,  loan  comimssionersgc&X/ijC ^JL 

^^^       A,^r-vn^  for  WaphiTiyt^^  Cnunty,  from  foreclosing  a  mortgage  executed  to  aii  ^XU'^Ic 


Ko  -(ztt^^  ^^^-them  by  Martin  B.  PerWs  and  wife.  '  ^  L  j^/ot^ 


M.^^..L.uLA^..cX^~iilU^  On  the  18th  day  of  January,  1848,  Gamaliel  Perkins  purchased  xA^  j^%^ 
t^^^i^.«.oiX«.^  ^  of  Cortland  Howland  certain  lands  in  Washington  County,  whicTT  /  /  '  A/W 
AxLjijL,^    I4    (A  were  conveyed  to  him  by  warranty  deed  recoraed  March  7,  1848.  ^^^^^^/*^y 

3^  A-<^ ^  5"*^ 

--  '>»    aiiowea  as  "  a  iien  ana  cnarge  on  tne  estate." — i^er  Ktory,  J.,  2  Story,  608.  Jt         Vj >t^ 
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in  the  clerk's  oflSce  in  said  county.  Gamaliel  Perkins,  immediately 
after  his  purchase^  let  his  son^  Martin  B.  Perkins^  into  possession 
of  the  premises^  who  f^J^c^  ^  ^^^  ^^  ^^^  ^^^^  from  his  father  to 
himself  and  placed  it  upon  record  in  the  clerk's  office  of  said  county. 
May  27.  1850.  On  the  1st  day  of  October,  1850.  Martin  B.  and 
his  wife  executed  a  mortgage  upon  said  land  to  the  loan  commis- 
sioners  of  said  county^  to  secure  the  sum  of  $1000  loaned  to  him. 
This  mortgage  contained  covenants  that  Martin  B.  and  his  wife 
were  lawfully  seised  of  a  good,  sure,  perfect,  absolute  and  inde- 
feasible estate  of  inheritance  in  the  premises,  and  that  they  were 
free  and  clear  of  and  from  all  former  and  other  gifts,  grants,  bar- 
gains, sales,  liens,  etc.,  and  this  mortgage  was,  on  the  day  of  its 
date,  flyly  rpnorilfid  in  the  book  kept  by  the  loan  commissioners,  as 
required  by  law.  On  the  23d  of  January,  1860,  a  deed  of  said 
lands,  bearing  date  April  1,  1853,  was  recorded  in  the  county 
clerk's  oflSce,  which  purported  to  be  executed  by  Martin  B.  and 
wife  to  his  father.  On  the  16th  day  of  December.  1859.  Gamaliel 
Perkins  conveyed  said  land  to  Martin  B.,  by  deed  recorded  Janu- 
ary 14,  1860.  Until  this  conveyance  from  his  father  Martin  B. 
had  no  title  to  the  land,_although  he  remained  in  possession  of  the 
same  from  1848.  On  the  31st  of  January,  1867,  Martin  B.,  being 
still  in  possession  of  the  lands,  conveyed  them  to  the  plaintiff,  who 
paid  full  value  for  the  same  without  any  actual  notice  of  the  mort- 

rage  to  the  loan  commissioners.     The  deed  to  the  plaintiff  was  re- 
corded February  9,  1867. 

"tyie  court  below  decided  that  plaintiff  was  not  entitled  to  the  re- 
lief  sought,  and  directed  a  dismissal  of  the  complaint.  Judgment 
was  perfected  accordingly. 

Earl,  C.  The  plaintiff  claims  that  the  mortgage  to  the  loan 
commissioners  has  no  validity  as  against  him,  and  that  his  deed  has 
priority  over  it  under  the  laws  in  reference  to  the  registry  of  deeds 
and  mortgages,  It,  is  a  principle  of  law,  not  now  open  to  doubt, 
that  ordinarily,  if  one  who  has  no  title  to  lands,  nevertheless  makes 
a  deed  of  conveyance,  with  warranty,  and  afterward  himself  pur- 
chases and  receives  the  title,  the  same  will  vest  immediately  in  his 
grantee  who  holds  his  deed  with  warranty  as  against  such  grantor 
by  estoppel.  In  such  case  the  estoppel  is  held  to  bind  the  land,  and 
to  create  an  estate  and  interest  in  it  The  grantor  in  such  case, 
being  at  the  same  time  the  warrantor  of  the  title  which  he  has 
assumed  the  right  to  convey,  will  not,  in  a  court  of  justice,  be 
heard  to  set  up  a  title  in  himself  against  his  own  prior  grant ;,  he 
will  not  be  heard  to  say  that  he  had  not  the  title  at  the  date  of  the 
conveyance,  or  that  it  did  not  pass  to  his  grantee  in  virtue  of  his 

leed  ( Worlc  v.  Welland,  13  N.  H.  389;  Kimball  v.  BlaisdeU,  5  id. 
633;  Somes  v.  Skinner,  3  Pick.  52;  The  BanJc  of  Utica  v.  Mer- 
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sereauj  3  Barb.  Ch.  528,  567 ;  Jackson  v.  Bull,  1  John  Cas.  81,  90 ; 
White  V.  Patten,  24  Pick.  324;  Pike  v.  Galvin,  29  Maine,  183). 
And  the  doctrine,  as  will  be  seen  by  these  authorities,  is  equally 
veil  settled  that  the  estoppel  binds  not  only  the  parties,  but  all 
privies  in  estate,  privies  in  blood  and  privies  in  law>  and  in  such 
case  the  title  is  treated  as  having  been  previously  vested  in  the 
grantor,  and  as  having  passed  immediately  upon  the  execution  of 
his  deed,  by  way  of  estoppel^  In  this  case  Martin  B.  Perkins  con- 
veyed the  lands  to  the  loan  commissioners,  by  mortgage  with  war- 
ranty of  title,  and  thereby  became  estopped  from  disputing  that, 
at  the  date  of  the  mortgage,  he  had  the  title  and  conveyed  it, 
and  this  estoppel  applied  equally  to  the  plaintiff  to  whom  he 
made  a  subsequent  conveyance^  by  deed,  after  he  obtained  the 
title  from  his  father,  and  who  thus  claimed  to  be  his  privy  in 
estate.  The  plaintiff  was  estopped  from  denying  that  his  grantor. 
Martin  B.  Perkins,  had  the  title  to  the  land  at  the  date  of  the 
mortgage,  and  he  must,  therefore,  for  every  purpose  as  against 
the  plaintiff,  be  treated  as  having  the  title  to  the  land  at  that 
date. 

I,  therefore,  can  see  no  diflSculty  in  this  case,  growing  out  of  the 
law  as  to  the  registry  of  conveyances.  Martin  B.  Perkins,  having 
title,  made  the  mortgage  which  was  duly  recorded.  He  then  con- 
veyed to  his  father  and  the  deed  was  recorded.  His  father  then 
conveyed  to  him  and  the  deed  was  recorded.     He  then  conveyed  to  ^^ 

the  plaintiff  and  his  deed  was  recorded.     Thus  the  title  and  record  \  f'^  *^      i^ 


of  the  mortgage  were  prior  to  the  title  and  record  of  the  deed  to 
plaintiff,  ana  the  priority  claimed  by  plaintiff  cannot  be  allowed^ 
Assuming  it  to  be  the  rule  that  the  record  of  a  conveyance  made 
by  one  having  no  title,  is,  ordinarily  a  nullity,  and  constructive  no-  I 
tice  to  no  one,  the  plaintiff  cannot  avail  himself  of  this  rule,  as j 
he  is  estopped  from  denying  that  the  mortgagor  had  the  title  at  the] 
date  of  the  mortgage.     The  case  of  White  v.  Patten,  supra,  is  en- ' 
tirely  analogous  to  this.    In  that  case  the  plaintiff  derived  his  title 
from  a  mortgage,  made  to  him  by  one  Thayer,  containing  cove- 
nants of  seisin,  warranty,  etc.,  and  recorded  February  19,  1834. 
At  the  time  of  the  execution  of  this  mortgage  the  title  was  not  in 
Thayer,  but  in  one  Perry,  his  father-in-law.     Perry  afterward,  by 
deed  recorded  August  2,  1834,  conveyed  the  land  in  fee  simple  to 
Thayer,  who  conveyed  the  land  by  mortgage  to  the  defendant,  re- 
corded the  same  day.     The  counsel  for  the  defendant  used  the 
same  arguments  in  a  great  measure  which  have  been  urged  upon 
our  attention  by  the  counsel  for  the  plaintiff  in  this  case,  both  as 
to  the  title  and  the  registry  of  the  mortgages,  and  yet  the  court 
held  in  a  very  able  opinion  that  the  plaintiff  had  the  prior  and  bet- 
ter title. 
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I  am^  therefore,  of  opinion  that  the  judgment  should  be  affirmed, 
with  costs. 

For  affirmance.  Earl,  Gray  and  Johnson,  CC. 
For  reversal,  Lott,  Ch.  C,  and  Beynolds,  C* 

Judgment  affirmed. 


^-x^t.-e- 


VANDIVEER  v.  STICKNEY,  | 

Supreme  Coubt  op  Alabama,  ^^1883. 
(76  Ala.  225.) 

Appeal  from  Montgomery  Circuit  Court.  ^  ^^.J.^— 

Tried  before  Hon.  James  E.  Cobb.  This  was  a  statutory  real  y^CfZ^  */  <^ 
action  in  the  nature  of  ejectment  brought  by  William  P.  Vandi-  ^  cl^^'^L^u.*..^ 
veer  against  Henry  G.  Stickney  and  Mary  E.  Stickney;  was  com- /t^-*./.  ^  ^^^ 
menced  on  17th  May,  1880;  and,  as  to  that  portion  of  the  land  *•  >-*vr-.  ^ 
actually  in  controversy,  to  which  a  disclaimer  filed  by  the  defend-  v^-  -«-^*^  *^ 
ants  did  not  apply,  the  cause  was  tried  on  issues  joined  on  the  pleas  ^^^^^^  >^*S^ 
of  not  guilty  and  the  statute  of  limitations  of  ten  years,  the  trial 
resulting  in  a  verdict  and  -fudyment  for  the  defendants.  -c*<^ 

le  "evidence  introduced  on  behalf  of  the  plaintiff  tended  to 
show  that  *'  the  property  sued  for  was  the  property  of  R.  B.  Owens 
at  his  death :  that  the  said  Owens  died  intestate^  in  the  year  1862^ 
leaving  as  his  only  heirs-at-law  his  children,  William,  Edwin,  and 
Emma  Owens,  and  Mrs.  Stic^lpey.  the  defendant ;  that  said  Emma 
died  in  March,  1869,  unmarried,  and  without  children  ;^^  that  on 
16th  June,  1870,  said  Edwin  and  William  Owens  executfidJaJ^he 
plaintiff  a  mortgage  on  an  undivided  two-tnirdfl  interest  in  the 
land  described  in  the  complaint,  to  secure  money  then  loaned  to" 
them  by  the  plaintiff;  and^  that  said  debt  had  not  been  fully 
paid. 

The  evidence  introduced  on  behalf  of  Mrs.  Stickney  tended  to 
show  that  her  sister  Emma,  at  the  time  of  her  death,  was  about 
sixteen  years  of  age;  that  prior  to  her  death  she  expressed  a  desire 
that  Mrs.  Stickney  should  have  her  interest  in  her  f ather^s  estate, 
on  account  of  her  care  of  her  and  on  account  of  the  money  she  had 
spent  for  her;  that  within  a  few  days  ^f ter  the  death  of  tl^e  paid 
Emma,  Edwin  and  William  Owens  and  Mrs.  Stickney  ^^met  and 
discussed  the  matter  between  them,  and  it  was  agreed  between 
them  that  Mrs.  Stickney  should  have  said  Emma^s  interest  in  said 
property;"^  that  this  agreement  was  verbal;  that  from  the  time  of 

^The  dissenting  opinion  of  Reynolds,  C,  is  omitted. 
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said  agreement,  Mrs.  Stickney  entered  into  the  possession  of  said 
property^^  by  herself,  or  ner  nusuana,  as  trustee,  or  tenants,  claiming 
the  eniire'property  as  her  own  in  good  faith,  continuously,  openly, 
notoriously  and  adversely;"  that  she  has  continued  "  in  such  posses- 
sion of  the  same  by  herself,  husband  or  tenants,  and  was  in  such 
adverse  possession  at  the  time  of  the  execution  of  said  mortgage  to 
the  plainTig,  she,  at  that  time,  and  ever  afterward,  claiming  the 
said  property  as  her  own,  in  good  faith,  openly,  notoriously  and 
adversely  to  her  brothers  and  all  the  world;'*  that  on  21st  Febru- 
ary>  1870,  the  said  Edwin  executed  a  deed,  conveying  to  Mrs. 
Stickney  ms  undivided  interest  in  said  property,  which  deed  was 
duly  recorded ;  that  the  said  William  *^  had  conveyed  to  Mrs.  Stick- 
ney  his  undivided  one^fourth  interest  in  his  father^s  estate,  of  which 
he  was  possessed,  before  his  sister  Emma's  death,  ana  that  the  deed 
conveying  said  interest  was  duly  executed,  prior  to  the  death  of 
his  sister,  iiimma,  and  upon  a  valuable  consideration ;  that  the  only 
right  to  said  William's  one-twelfth  interest  in  said  real  estate7 
acquired  through  his  said  sister,  Emma,  claimed  by  Mrs.  Stickney, 
viras  under  and  through  said  verbal  agreement,  and  the  adverse 
possession  thereof  as  aforesaid;"  and  that  after  said  verbal  agree- 
ment, neither  the  said  William  nor  the  said  Edwin  ever  asserted 
any  right,  title,  claim  or  interest  in  or  to  the  share  of  the  said 
Emma  in  said  property. 

f  laintiff  then  introduced  evidence  tending  to  show  that  Edwin 
and  William  Owens  were  m  possession  of  said  stabiejB  and  stable^ 
lot  (a  part  of  the  property  m  controversy)  m  the  spring  of  1870, 
and  at  the  time  of  the  execution  of  said  mortgage ;  and  there  was 
also  evidence  introduced  by  defendants,  tending  to  show  that  the 
said  WIffiam  and  Edwin  Owens,  while  in  possession  as  aforesaid," 
at  the  time  of  the  execution  of  said  mortgage,  were  there  as  the 
tenants  and  employees  of  the  defendants,  Stickney  and  wife,  and 
in  no  other  capacity.  The  said  plaintiff  also  testified  that  he  had 
no  knowledge  of  the  claim  or  title  of  Mrs.  Stickney  to  the  interest 
x>t  her  said  brother  William  in  said  Emma's  one-fourth  of  said 
property  described  in  said  mortgage. 

The  foregoing  was  the  substance  of  the  evidence  introduced  on 
the  trial  bearing  on  the  questions  decided  by  the  court.  The  plain- 
tiff reserved  numerous  exceptions  to  charges,  given  and  refused, 
which  the  opinion  does  not  render  necessary  toset  out. 

Those  charges  are  here  assigned  as  error. 

SoMEKViLLE,  J.  We  discover  no  error  in  the  rulings  of  the  Cir- 
cuit Court,  as  shown  in  the  present  record. 

In  Collins  v.  Johnson,  57  Ala.  304,  it  was  decided  that  an  un- 1 
interrupted,  continuous  possession  of  lands  by  a  donee,  under  a  I 
mere  parol  gift,  accompanied  with  a  claim  of  right,  is  an  adverse 
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holding  as  against  the  donor,  and  will  be  protected  by  the  statute  | 
of  limitations,  thus  maturing  into  a  good  title  by  the  lapse  of  ten  1 
years.  The  fact  is  immaterial  that  such  a  parol  gift  of  lands  con- 
veys no  litle,  and  only  operates  as  a  mere  tenancy  at  will,  capable 
of  revocation  or  disafltonance  by  the  donor  at  any  time  before  the 
bar  of  the  statute  is  complete.  It  is  evidence  of  the  beginning  of 
an  adverse  possession  by  the  donee,  which  can  be  repelled  only  by 
showing  a  subsequent  recognition  of  the  superiority  of  the  title  of 
the  donor.  The  essence  of  adverse  possession  is  the  quo  animo 
or  intention  with  which  the  possession  is  taken  and  held  by  a  de- 
fendant. It  is  in  the  settled  language  of  the  books,  the  intention 
which  "  guides  the  entry,  and  fixes  its  character"  ( Angell  on  Lim., 
§  386;  Ewing  v.  Burnet,  11  Peters  [TJ.  S.]  41).     Even  where  the 


technical  relation  of  landlord  and  tenant  exists,  and  despite  the 
/^  gettiea  rule  that  a  tenant  will  not  be  permitted  to  dispute  the  title 

JLuo^  Kaa-j      of  his  landlord,  there  is  no  principle  of  law  or  of  public  policy 


LMA  0./*^^-*^^^  which  forbids  a  tenant  from  holding  adversely  to  the  landlord,  so 
L-J^tpu^Ji^,  as  to  acquire  title  of  the  demised  premises  under  the  operation  of 
I    *  the  statute  of  limitations.    But  in  all  such  cases,  the  presumption 

in  the  first  instance  is.  that  the  tenant^s  possession  is  permissive 
and  in  subordination  to  the  title  of  the  landlord,  and  there  must  be 
clear  and  positive  proof  of  a  disclaimer  or  renunciation  of  the  su- 
perior title,  brought  home  to  the  knowledge  of  the  landlord  with 
unquestionable  certainty  (Angell  on  Lim.,  §  444;  2  Brick.  Dig., 
p.  200,  §§  101,  102). 


<f^n     /  ^^^c  The  evidence  tended  to  show  that  the  defendants  held  adverse 

^^^^  .  -  possession  of  the  lands  in  suit  for  more  than  ten  years  prior  to  the 
^itfcr  ^2  ^  g^;  ^commencement  ot  the  action.  Tlie  undivided  interest  of  Emma 
1^ ,  ihdt' ^^^^^^Owen,  which  on  her  death  descended  in  part  to  her  two  brothers, 
'Q^^tjf  •  William  and  Edwin,  was  released  by  parol  to  their  other  sister, 

Mrs.  Stickney,  who  is  one  of  the  defendants.     Her  adverse  pos- 
session commenced  at  this  time,  which  was  about  the  middle  of 
March,  1869,  and  is  shown  to  have  continued,  without  any  subse- 
quent recognition  of  the  title  of  her  donors,  until  the  coflimence- 
ment  of  this  suit,  in  May,  1880.     The  mortgage  executed  by  the 
two  brothers  to  Vandiveer,  the  plaintiff,  in  June,  1870,  did  not 
change  the  adverse  nature  of  Mrs.  Stitckney's  possession,  nor  oper- 
ate in  any  manner  to  stop  the  running  of  the  statute. 
yg^    L     i      tJrZo  This  mortgage,  moreover,  is  shown  to  have  been  executed  by 
IQM    ^M^      Ithfi-jnortgagors  during  the  period  of  Mrs.  Stickney^s  occupancy 
A.o^#t  v^^   p-^  I     r^^  adverse  holding,  the  hostile  character  of  which  was  not  only 
^yO-o  K^   ^^^  known  to  them,  but,  in  its  inception,  was  expressly  authorized  by 
L^^^ac  ri  "Ife^^  their  parol  release  of  the  deceased  sister^s  interest  in  the  mort- 
gaged lands.     The  mortgage  was  therefore  void  as  tending  to  pro-  j 
mote  champerty  and  maintenance  by  traffic  in  litigated  titles.    The  1 
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rule  of  law  rendering  cQnveyances  of  lands  void,  when  held  ad- 
versely, is,  in  part,  one  of  public  policy,  designed  to  "  throw  ob- 
stacles in  the  way  of  asserting  doubtful  rights  to  the  prejudice  of 
occupants  {Clay  v.  Wyatt,  6  J.  J.  Marsh,  583;  Bernstein  v.  Humes, 
(50  Ala.  582).  ''It  seems,^^  says  Chancellor  Kent,  "to  be  the  gen- 
eral sense  and  usage  of  mankind,  that  the  transfer  of  real  property 
should  not  be  valid,  unless  the  grantor  hath  the  capacity  as  well  as 
the  intention  to  deliver  possession ''  (4  Kent,  448). 

To  avoid  a  conveyance  on  this  ground,  it  is  not  requisite  that 
such  adverse  possession  should  be  asserted  under  any  color  of  title, 
but  only  under  claim  of  right.     But  it  must  be  actual  as  distin- 
guished from  constructive  possession  (Bernstein  v.  Humes,  71  Ala.l  • 
Z^O;  MureJca  Co.  v.  Edwards,  ib.  248).  _  Nor  is  it  required  thati 
the  mortgagee,  or  other  purchaser  should  have  actual  notice  of  j 
such  adverse  homing,  in  order  to  vitiate  the  conveyance.     The! 
constructive  notice  implied  Irom  possessioi^  is  suflScient  (Bernstein ' 
V.  Humes,  supra) .   Nor,  yet  again,  does  a  knowledge  by  one  in  actual 
ossession,  claiming  title,  thai  his  tiile  is  defective,  avail  to  destroy 
its  adverse  character.    The  test  is  the  actual  claim,  and  not  the 
hong  fides  of  it,  in  all  cases,  at  least,  where  the  possession  is  actual 
and  not  merely  constructive  (Smith  v.  Roberts,  62  Ala.  83 ;  Alex- 
ander V.  Wheeler,  69  Ala.  332 ;  Cordon,  Rankin  &  Co,  v.  Tweedy, 
74  Ala.  232).     These  principles  are  all  pertinent  to  the  present 
case,  and  were  recognized  in  the  rulings  of  the  court.                          u>         ^^ 

The  doctrine  settled  in  this  State  is,  that  the  possession  of  thej  ^^^~*   § 
tenant  is  the  possession  of  the  landlord,  and  notice  of  the  formerlT^a"  *^^y  ^ 
is  notice  of  the  latter.     The  reason  is,  as  observed  in  a  former'^  ^  t/juJUcud- 
decision,  that  an  inquiry  of  the  occupant  will  be  likely  to  lead  to  ^  c/*-^^-  ^' 
a  knowledge  of  the  fact  that  he  is  a  mere  tenant,  holding,  not  in-yj^    ^   kt^ 
his  own  right,  but  in  the  right  of  another  who  is  his  landlord  ^  /      JuLr^ 
(Brunson  v.  Brooks,  68  Ala.  248;  Pique  v.  Arendale,  71  Ala.  91;  ^  ^*^ 
Wade  on  Notice,  §§  284-286;  Burt  v.  Cassety,  12  Ala.  734). 

It  was  immaterial,  therefore,  that  the  mortgagors  were  in  the 


temporary  occupancy  of  a  portion  of  the  property  sued  for  at  the 
of  th  ~ 


time  of  the  execution  of  the  mortgage,  in  the  year  1870,  provided 
they  entered  after  the  commencement  of  Mrs.  Stickney^s  adverse 
possession,  and  as  mere  tenants,  fully  recognizing  the  superiority 
of  her  title  as  owner  and  landlord.  Purchasers  from  tenants  are  as 
fully  precluded  as  the  tenants  themselves  from  disputing  the  title 
of  their  landlord  (Taylor^s  Land  &  Ten.,  §  91;  Bishov  y.  Lalou- 
ette,  67  Ala.  197).  The  principle  settled  in  McCarthy  v.  Nicrosi, 
72  Ala.  332,  does  not  conflict  with  this  view.  There  the  possession 
of  the  vendor  and  purchaser  was  joint,  both  being  in  actual  posses- 
sion at  the  time  the  deed  was  executed.  It  was  held  that,  inas- 
much as  there  was  no  visible  change  of  possession,  a  third  person 
10 
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purchasing  would  not  be  charged  with  qpnBtructiye  notice  of  the 
unrecorded  deed  of  the  first  vendee.  If,  however,  the  vendor  had 
openly  and  visibly  yielded  exclusive  possession  to  the  vendee^  and 
had  afterwards  gone  in  as  a  mere  tenant,  the  rule  would  have  been 
otherwise.  Such  is  this  case,  in  fact  as  well  as  in  principle  and 
legal  effect. 

Judgment  affirmed. 


New  York  Real  Prop.  Law,  §  226.    Effect  of  Orant  or  Mort- 
gage  of  Real  Property  Adversely  Possessed, — ^A  grant  of  real  prop- 
erty is  absolutely  void  if  at  the  time  of  the  delivery  thereof  such 
property  is  in  the  actual  possession  of  a  person  claiming  under  a 
.title  adverse  to  that  of  the  grantor ;  but  such  possession  does  not 

S'""' '  revent  the  mortgaging  of  such  property,  and  such  mortgage,  if 
^  ^  ,  ^  J  uly  recorded^  binds  tne  property  from  the  ti^ft  tha  possession 
#/ Aa^  ***  ^^"tnereof  is  recovered  by  the  mortgafifor  or  his  representatives,  and 
k^Vr^  f^^^  ^  has  preference  over  any  judgment  or  other  instrument,  subsequent 
CUjL.^tjkA,  *^  to  the  recording  thereof ;  and  if  there  are  two  or  more  such  mort- 
^clAl^  (ti/utJL  gages,  they  severally  have  preference  according  to  the  time  of 
LJ^    iyr^JK     recording  thereof,  respectively. 
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SbOTIOK  I.     MOBTOAaE  AND  CONDITIONAL  SaLB.^.^^^^  f^aJU-A«Ut  9^X- 

Gv.  --^Z     ST.  JOHN  V.  WAREHAM.     /^  j/ ][  5^i>«.   ^v-g'^A    / 

Court  op  Chancery,  1635.    -jr  >CtL>-%    ^  /^  ^^  r—t^ 


The  def endantSy  for  3000J.^  conveyed  the  lands  4o  Sir  Bichard^ty^  't*^  ''^^  ^ 
Qrobham  and  his  heirs ;  Sir  Bichard  made  a  lease  to  Wareham,  ren*  uT^j'     3^e2fcu^ 
dering  to  him  and  hia  heirs  230Z.  per  annum,  and  this  lease  was-^j^  '^^y  AJLajc 
for  seven  years,  with  a  nomine  voenw  distress  and  clause  of  re-entry,  •^j-t^  /  «f  <^ 
and  a  proviso,  that  if  Wareham  and  his  heirs  should  within  seven ^>^^^/}    (x^m^ 
years  be  desirous  to  repurchase,  and  signify  the  same  to  Sir  Bichard  . /^  _  y^JLLP  V 
Qrobham^  his  heirs  and  assigns.  Mid  pay  tnem  auuu^.,  tnen  lie  and    /*t/    il^  ^ 
they  to  assure  to  Warehami.     Liora,  (Joventry,  Kichardson,  Chief  A*V^  *      JlJ^\  . 
Justice,  and  Crook,  decreed  the  money  to  the  heir  of  Sir  Bichard  G.,  ^  't  ^        /f^ 
VU^  Uj^^i>u^  ^^4^^^Q^^Q  j^h^  plaintiff.  Saint  Johji,  who  was  his  executor,  and 
jK   ^  -^-'  justly;  for  this  was  not  the  case  of  a  mortgage,  but  of  an  absolute 
^Cj^  ?  purchase';  for  the  proviso  could  not  turn  it  to  a  mortgage,  but  was 

^^^'  a  mere  collateral  agreement,  for  which  there  was  no  remedy  in 

eguity  after  the  seven  years!  And  so  it  was  ruled  in  this  court,  16 
Car.  2.,  Cage  v.  Sir  Ralph  Bovy;  and  again,  T.  24  Car.  2.,  in 
Isaac  Coitington  v.  Lord  Comhury,  where  the  covenant  was  to  re- 
convey,  upon  the  repayment  of  the  purchase  money  within  seven 
years.  But  if  the  purchase  money  had  not  been  near  the  value  of 
the  land,  that  and  such  like  circumstances  might  have  made  it  a 
inortpage. — fer  .Lord  JNottingham,  L.  Ch.,  in  Thomborouah  v. 
BaJcer,  3  Swanst.  628. 


L.  ^uL     dTh^  roJUJL      t*  ^>  A*—/  ^^—     -,  ^-  *^ 


ft^^^    t^    >^    ft'i^-cAj.o^      i^.i*A^   ~a**j>.       audi  »^  Ct^ 
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MELLOR  V.  LEES.  ^ 

Court  op  Chancery,   1742. 
{2  Ath.  494.) 

This  case  came  before  the  Chancellor  upon  an  appeal  from  the 
Rolls. 

A  mortgage  was  made  of  an  estate  by  the  plaintiff's  grandf ather^ 
Thomas  Mellor,  in  1689,  to  John  and  James  Whitehead;  the  White- 
heads afterwards,  on  the  5th  of  June,  1689,  mortgaged  the  same 
estate  to  Cartwright  and  John  Heywood,  and  their  heirs,  for  secur- 
ing 200Z.  to  which  Thomas  and  his  son  John  Mellor  were  parties ; 
and  Cartwright  and  Heywood,  in  order  to  secure  to  themselves  the 
interest,  made  a  lease  to  the  plaintiff's  father,  John  Mellor,  dated 
the  12th  of  June,  1689,  and  to  his  assigns,  for  5000  years,  at  the 
rent  of  twelve  pounds  a  year,  for  the  three  first  years,  and  ten 
pounds  a  year  for  the  remainder  of  the  term;  and  if  in  the  space /J 
of  three  years  the  200Z.  was  paid,  and  the  interest,  then  the  prem-tf 
ises  were  to  be  re-conveyed. 

Receipts  have  been  given  since^  sometimefl  for  inter^^j  ^nd  somg- 
times  fofli  rent-charge;  the  last  receipt  was  in  1730. 
^  The  200Z.  lent,  was  money  left  under  one  Sutton's  will  in  1687, 
and  directed  to  be  laid  out  in  the  purchase  of  lands  in  fee  in  Lan- 
cashire, or  Cheshire,  and  the  rents  of  it,  when  purchased,  to  be 
applied  towards  clothing  24  aged  and  needy  house-keepers. 

The  plaintiff,  the  20th  of  January,  1738,  gave  notice  that  he 
would  pay  in  the  money,  but  the  defendant,  a  new  trustee  of  the 
charity,  refused  to  take  it,  and  insisted  upon  it  as  an  absolute  pur- 
chase :  and  was  so  decreed  by  the  Master  of  the  Rolls,  William  For- 
tescue.  Esquire. 

The  estate,  at  the  time  of  the  mortgage,  was  worth  500?.  only, 
but  would  sell  now  for  900Z. 

Lord  Chancellor  [Hardwicke].  To  be  sure,  the  rules  of  this 
court  relating  to  mortgages  ought  to  be  adhered  to,  that  borrowers 
of  money  may  not  be  oppressed. 

There  are  two  general  questions  in  the  present  case. 

Firsty  As  to  the  contract.  Whether  it  is  a  transaction  that  is  in 
its  nature  a  mortgage,  or  a  defeasible  purchase,  and  subject  to  a 
re-purchase  ? 

Secondly,  If  originally  intended  as  a  mortgage,  Whether  length 
of  time  will  not  be  a  bar  to  redeeming? 

As  to  the  -first,  There  is  a  difference  between  such  an  agreement  as 
this,  which  relates  to  a  rent-charge  issuing  out  of  land,  and  an 
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agreement  which  relates  to  the  land  itself.  So  likewise  the  case  of 
creating  a  rent-charge  out  of  lands,  and  mortgaging  a  rent-charge, 
is  of  different  considerations.  Where  a  man  takes  a  mortgage,  it 
is  not  barely  adequate  to  the  payment  of  the  interest,  or  even  to 
a  perpetual  payment  of  the  interest,  but  generally  the  estate  ( 
is  double  the  value  of  the  principal  money  lent. 

If,  indeed,  any  fetters  had  been  laid  upon  redeeming  the  mort- 
gaged estate,  by  some  original  agreement,  either  in  the  mortgi^ed 
deed,  or  a  separate  deed,  it  would  not  avail,  where  it  is  done  with 
a  design  to  wrest  the  estate  f raudtdently  out  of  the  hands  of  the 
mortgagor.  But  where  is  the  fraud,  or  the  inconvenience,  in  the 
present  case?  The  land  itself  is  not  parted  with,  but  it  is  merely 
selling  a  rent-charge,  strictly  adequate  to  the  consideration  given, 
the  200?.^  and  instead  of  having  a  chance  for  the  whole  estate,  the^ 
lender  of  the  money  is  contented  to  buy  the  interest  for  ever,  by  way 
of  rent-chargg. 

I  have  said  thus  much  in  general ;  and  now  I  come  to  the  particu- 
lar circumstances  in  this  case.  From  the  agreement,  and  from  thei 
articles  themselves  in  1689,  it  appears  plainly  to  be  the  intention] 
of  the  parties  that  after  the  end  of  the  three  years  the  interest 
1  should  be  changed  into  a  rent-charge,  and  be  irredeemable.  The 
Vobjection  is,  that  the  court  will  not  permit  a  clause  in  the  same 
deed,  or  in  another,  which  shall  fetter  the  redemption;  and  the 


Oi- 


observation  is  very  right,  when  applied  to  the  case  of  a  common 
mortgage. 

fJut  what  has  been  said  by  the  defendant's  council  with  regard 
to  the  charity,  is  very  material  (not  that  I  will  lay  down  a  general 
rule  with  regard  to  all  charity  money  lent  on  mortgage),  for  here  a 
sum  of  200Z.  is  left  by  one  Sutton,  which  is  not  to  be  laid  out  at  in- 
terest, but  to  be  invested  in  land  in  fee-simple,  so  that  the  trustees 
of  this  charity,  being  under  an  inability  of  treating  in  the  common 
way,  have  put  it  in  this  method,  and  it  is  the  will  itself  that  has 
laid  a  foundation  for  transacting  it  in  this  manner,  and  has  deliv- 
ered the  defendants  from  the  suggestion  of  oppression  and  impo- 
sition. 

It  is  material  in  the  present  case  that  here  is  no  covenant  in  the 
deed  for  the  repayment  of  the  mortgage  money,  which  shews  a  plain 
intention  of  purchasing  a  rent-charge.  In  general,  indeed,  this  is 
no  rule  against  redemptions  in  common  and  ordinary  cases,  though 
there  is  no  such  covenant;  but  here  it  is  explanatory  of  the  whole 
scheme  and  intention  of  the  parties.  The  agreement  is  to  take 
a  rent-charge,  at  the  rate  only  of  5  per  cent,  which  was  extremely 
fair,  considering  the  interest  of  money  kept  up  long  after  at  6  per 
cent. 

Floyer  v.  Lavington,  1  P.  Wms.  261,  is  the  only  case  that  con^ies 
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near  the  present.*  Bonham  v.  Newcomb,  2  Vent.  364,  went  upon 
a  different  reason,  and  is  an  exception  out  of  the  general  rule. 

I  do  not  singly  found  my  opinion  upon  the  nature  of  the 
contract  in  the  principal  case,  but  on  the  great  length  of  time,  for 
this  bill  is  brought  at  the  distance  of  48  years. 

And  though  it  is  very  true,  that  the  court  will  not  suffer  a  com- 
mon and  plain  mortgage  to  be  redeemed,  where  the  mortgagee  has 
been  in  perception  of  the  rents  and  profits  for  a  considerable 
time,  because  it  would  be  making  the  mortgagee  a  bailiff  to  the 
mortgagor,  ana  subject  to  an  account;  yet,  in  this  case  pf  a  rent- 
charge,  there  would  be  no  such  inconvenience,  for  the  person 
might  easily  account.  But  consider  how  much  the  value  of  money 
is  altered  since  1689,  and  likewise  the  value  of  the  rent-charge. 
For  if  the  purchaser  was  to  reconvey  his  rent-charge  now  in  1742, 
he  could  not  possibly  purchase  another  with  the  200Z.  that  would 
produce  more  than  71.  a  year;  therefore  if  the  person  who  had  a 
right  to  redeem  had  come  sooner,  something  more  might  have  been 
said.  ~~ 

There  is  still  another  reason,  that  it  would  make  property  pre- 
carious; for  if  after  the  three  years  it  became  an  absolute  estate, 
then  it  is  a  freehold,  and  would  be  conveyed  as  such ;  if  considered 
as  a  redeemable  interest,  then  it  is  only  personal  estate ;  this  would 
create  great  confusion,  and  render  it  very  difficult  for  persons  either 
to  dispose  of  their  property,  or  to  settle  what  kind  of  conveyance 
is  proper. 

•  Therefore,  this  bill  has  been  properly  dismissed  at  the  Rolls,  not 
so  much  upon  general  rules  as  upon  the  particular  circumstances  of 
the  case,  and  upon  the  likeness  there  is  between  this  and  the  case 
of  Floyer  v.  Lavington. 

«  His  liordship  aflSrmed  the  decree,  but  gave  no  costs  of  either 
side.* 


KCl 
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jk  LcJ^tjoim   t  S%  ^One  for  800{.  consideration  grants  a  rent^charge  of  48Z.  a  year  in  fee, 

7  ^\A    OafrfrJ  upon  condition  that  if  the  grantor,  during  his  life,  shaU  give  notice  and 

^^^n    y^y^^^^  pay   in  the   800L   by   instalments — ^viz.,    1001;  at   the  end   of   every   six 

d^  aH  *  months,  and  shall  do  this  during  his  own  lifetime,  then  the  grant  to  be 

void.  The  mortgage  was  made  about  sixty  years  since,  when  the  legal 
interest  of  money  was  eight  per  cent.  Lord  Chancellor  Cowper  was  of 
opinion  the  rent-charge  was  not  redeemable,  and  decreed  the  bill  for  a 
redemption  should  be  dismissed. — Floyer  v.  Lavington,  1  P.  Wms.  268. 

* "  This  is  a  sale  for  an  annuity  absolutely,  and  not  redeemable ;  but 
when  they  are  redeemable,  the  court  looks  upon  it  as  an  evasion  of  the 
statute  of  usury  and  only  a  loan  for  money." — Per  Lord  Hardwicke,  in 
Floyer  v.  Sherard,  Ambler,  18. 

"  There  is,  indeed,  a  distinction  in  the  nature  of  the  transaction^  between 
a  power  of  redeeming  and  of  repurchasing,  obtained  by  usage,  which 
governs  the  sense  of  words.  But  it  is  well  known  that  the  court  leans 
extremely  against  contracts  of  this  kind,  where  the  liberty  of  repurchasing 
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CONWAY    V.   ALEXANDER.  •^^^-'^    (/y**yi5r*^^^  . 

CONWAY  v.  A^XANDEB.  ^^     <^'9^e^.t^    %^  ^»^ 

(   SUPBEMB  COUBT  OF  THE  UNITED  STATES,  181^.     ACf     '  C^  ^^^^^"^^   " 

(7  Crandh,  218.)   ^c^^^^^-  ^     ^^^//J.  ^      J 

This  was  an  appeal  from  the  Circuit  Court  for  the  District  of 
Columbia,  sitting  in  Chancery,  at  Alexandria.^ 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  Court  as  follows : 

This  suit  was  brought  by  Walter  S.  Alexander,  as  devisee  of 
Robert  Alexander,  to  redeem  certain  lands  lying  in  the  neighbor- 
hood of  Alexandria,  which  were  conveyed  by  Robert  Alexander,  in 
trust,  by  deed  dated  the  20th  of  March,  1788,  and  which  were 
afterwards  conveyed  to  William  Lyles,  and  by  him  to  the  testator  of 
the  plaintiffs  in  error. 

The  deed  of  the  2Qth  of  March^  1788,  is  between  Robert  Alexan- 
der of  the  first  part,  William  Lyles  of  the  second  part,  and  Robert 
T.  Hooe,  Robert  Muire  and  John  Allison  of  the  third  part.  Robert 
Alexander,  aft6r  recitm^  tnai  he  was  seised  of  one"  undivided 
moiety  of  4QQ  acrea  nf  lftnf|.  exnept  40  acrea  thereof  prftvioufllv  sold 
to  Baldwin  Dade,  as  tenant  in  common  with  Charles  Alexander, 
in  consideration  of  eight  hundred  pounds  paid  by  William  Lyles, 
and  of  the  covenants  therein  mentioned,  grants^  bargains  and  sella 
twenty  acres,  part  of  the  said  undivided  moiety,  to  William  Lyles,^ 
his  heirs,  and  assigns  forever,  and  the  residue  thereof,  except  that 
which  had  been  previously  sold  to  Baldwin  Dade,  to  the  said  Robert 
T.  Hooe,  Robert  Muire  and  John  Allison,  in  trust,  to  convev  the 
same  to  William  Lvl^s  at  anv  reasonable  time  after  the  first  day  of 
July,  1790,  unless  Robert  Alexander  shall  pay  to  the  said  William 
Lyles,  on  or  before  that  day,  the  sum  of  £700  with  interest  from  the 
said  :<5Uth  day  of  Marcn,  i'^rf8.  And  if  the  said  Jiobert  Alexander 
shall  pay  the  said  William  Lyles  on  or  before  that  day  the  said  sum 
of  £700  with  interest,  then  to  reconvey  the  same  to  the  said  Robert 
Alexander.  Robert  Alexander  further  covenants  that,  in  the  event 
of  a  reconveyance  to  him,  the  said  twenty  acres  sold  absolutely  shall 
be  laid  off  adjoining  the  tract  of  land  on  which  William  Lyles  then 

is  made  at  the  same  time,  concomitant  with  the  i?rant.  aa  it  must  be  con- 
sidered in  thia  case;  oeiDg  part  ol  the  same  tranBaction;  the  court  going 
very  unwillingly  into  that  distinction,  and  endeavoring  if  possible  to  bring 
them  to  he  caaea  of  redemption.  Although  it  is  a  different  thing  where 
the  contract  for  liberty  to  repurchase  is  after  a  man  has  been  some  time 
in  possession  o^  an  estate,  and  acting  as  owner  under  a  purchase. " — Per 
Hardwicke,  Ld  Ch.,  in  Longuet  v.  Scatoen,  1  Ves.  Sr.  402,  405  (1749). 
^  The  statement  of  facts  is  omitted. 
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lived.  The  trustees  covenant  to  convey  to  William  Lyles,  on  the 
non-payment  of  the  said  sum  of  £700 ;  and  to  reconvey  to  Robert 
Alexander  in  the  event  of  pa3rment.  Robert  Alexander  covenants 
for  further  assurances  as  to  the  140  acres,  and  warrants  the  twenty 
acres  to  William  Lyles  and  his  heirs. 

On  the  19th  day  of  July,  1790>  the  trustees,  by  a  deed  in  which 

the  trust  is  recited,  and  that  I^obert  Alexander  haa  failed  to  pay  the 

said  sum  of  £700,  convey  the  said  land  in  fee  to  William  Lyles.    On 

jjL    the  23d  oj  xlugust,  1790,  William  Lyles,  in  consideration  of  £900, 

K  .     ^^    y .     conveyed  the  said  twenty  acres  of  land  and  140  acres  of  land  to 

)jli^   ^qJ^       Richard  Conway,  with  special  warranty  against  himself  and  his 

^Aif>^  heirs.    Un  tne  9th  day  of  April,  in  the  year  1791,  a  deed  of  partial 

partition  was  made  between  Richard  Conway  and  Charles  Alex- 
ander. This  deed  shows  that  Charles  Alexander  asserted  an 
exclusive  title  in  himself  to  a  considerable  part  of  this  land. 
Soon  after  this  deed  of  partition  was  executed  Kichard  Conway 
entered  upon  a  part  of  the  lands  assigned  to  him,  and  made  on 
them  permanent  improvements  of  great  value  and  at  considerable 
expense.  ' 

In  January  or  February,  1793,  Robert  Alexander  departed  this 
life,  having  first  made  his  last  will  in  writing,  in  which  he  devises 
the  land  sold  to  Baldwin  Dade;  but  does  not  mention  the  land  sold 
to  William  Lyles.  The  plaintiff,  who  was  then  an  infant,  and  who 
attained  his  age  of  twenty-one  years  in  November,  1803,  brought 
his  bill  to  redeem  in  1807.  He  claims  under  the  residuary  clause 
of  Robert  Alexander's  vrill.  i 

The  question  to  be  decided  is  whether  Robert  Alexander,  by  his  II 
deed  of  March,  1788,  made  a  conditional  sale  of  the  property  con- 
veyed by  that  deed  to  trustees,  which  sale  became  absolute  by  the 
non-payment  of  £700,  with  interest,  on  the  1st  of  July,  1790,  and 
by  the  conveyance  of  the  19th  of  that  month,  or  is  to  be  considered  jl 
as  having  only  mortgaged  the  property  so  conveyed. 

To  deny  the  power  of  two  individuals,  capable  of  acting  for 
themselves,  to  make  a  contract  for  the  purchase  and  sale  of  lands 
defeasible  by  the  payment  of  money  at  a  future  day,  or,  in  other 
words,  to  make  a  sale  with  a  reservation  to  the  vendor  of  a  right 
to  repurchase  the  same  land  at  a  fixed  price  and  at  a  specified  time, 
would  be  to  transfer  to  the  Court  of  Chancery,  in  a  considerable 
degree,  the  guardianship  of  adults  as  well  as  of  infants.  Such  con- 
tracts are  certainly  not  prohibited  either  by  the  letter  or  the  policy 
of  the  law.  But  the  policy  of  the  law  does  prohibit  the  conversion 
of  a  real  mortgage  into  a  sale.  And  as  lenders  of  money  are  less 
under  the  pressure  of  circumstances  which  control  the  perfect  and 
free  exercise  of  the  judgment  than  borrowers,  the  effort  is  fre- 
quently made  by  persons  of  this  description  to  avail  themselves 
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of  the  advantage  of  this  superiority^  in  order  to  obtain  inequitable 
advantages.  For  this  reason  the  leaning  of  courts  has  been  against 
them,  and  doubtful  cases  have  generally  been  decided  to  be  mort- 
gages. But  as  a  conditional  sale,  if  really  Intended,  is  valid,  the 
inquiry  in  every  case  must  be,  whether  the  contract  in  the  specific 
case  is  a  security  for  the  repa3rment  of  money  or  an  actual 
sale. 

In  this  case  the  form  of  the  deed  is  not  in  itself  conclusive  either 
way.  The  want  of  a  covenant  to  repay  the  money  is  not  complete 
evidence  that  a  conditional  sale  was  intended,  but  is  a  circum- 
stance of  no  inconsiderable  importance.  If  the*  vendee  must  be 
restrained  to  his  principal  and  interest,  that  principal  and  interest 
ought  to  be  secured.  It  is,  therefore,  a  necessary  ingredient  in  a  L  ^t  L 
mortgage  that  the  mortgagee  should  have  a  remedy  against  the  l/K*^^*^^  ^ 
person  of  the  debtor.    If  this  remedy  really  exists,  its  not  being  \  fi^^fZf  .       r^ 
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served  in  terms  will  not  aflfect  the  case.  But  it  must  exist  in 
order  to  justify  a  construction  which  overrules  the  express  words 
of  the  instrument  Its  existence,  in  this  case,  is  certainly  not  to 
be  collected  from  the  deed.  There  is  no  acknowledgment  of  a  pre- 
existing debt,  nor  any  covenant  for  repayment.  An  action  at  law 
f or  Jhe^  recovery  of  the  money  certainly  could  not  have  been  sus- 
tained ;  and  if.  to  a  bill  in  chancery  praying  a  sale  of  the  premises, 
and  a  decree  for  so  much  money  as  might  remain  due,  Bobert 
Alexander  had  answered  that  this  was  a  sale  and  not  a  mortgage, 
clear  proof  to  the  contrary  must  have  been  produced  to  justify  a 
decree  against  him. 

That  the  conveyance  is  made  to  trustees  is  not  a  circumstance  of 
much  weight.  It  manifests  an  intention  in  the  drawer  of  the  in- 
strument to  avoid  the  usual  forms  of  a  mortgage,  and  introduces 
third  persons,  who  are  perfect  strangers  to  the  transaction,  for  no 
other  conceivable  purpose  than  to  entitle  William  Lyles  to  a  con- 
veyance subsequent  to  the  non-payment  of  the  £700  on  the  day 
fixed  for  its  payment,  which  should  be  absolute  in  its  form.  This 
intention^  however,  would  have  no  influence  on  the  case,  if  the 
instrument  was  reallv  a  security  for  money  advanced  and  to  be  re-  \ 
pair 

It  is  also  a  circumstance  which,  though  light,  is  not  to  be  entirely 
disregarded,  that  the  twenty  acres,  which  were  admitted  to  be  pur- 
chased absolutely,  were  not  divided  and  conveyed  separately.     It 
would  seem  as  if  the  parties  considered  it  at  least  possible  that  a  \ 
division  might  be  useless. 

Having  made  these  observations  on  the  deed  itself  the  Court 
will  proceed  to  examine  those  extrinsic  circumstances  which  are  to 
determine  whether  it  is  to  be  construed  a  sale  or  a  mortgage. 

It  is  certain  that  this  deed  was  not  given  to  secure  a  pre-existing 
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debt.     The  connection  between  the  parties  commenced  with  this 
transaction.     The  proof  is  also  complete  that  there  was  no  nego- 
tiation between  the  parties  respecting  a  loan  of  money;  no  propo- 
sition ever  made  respecting  a  mortgage.     The  testimony  on  this 
subject  is  from  Mr.  Lyles  himself    and   from  Mr.  Charles  Lee. 
There  is  some  contrariety  in  their  testimony,  but  they  concur  in 
this  material  point.    Mr.  Lyles  represents  Alexander  as  desirous  of 
selling  the  whole  land  absolutely,  and  himself  as  wishing  to  decline 
an  absolute  purchase  of  more  than  twenty  acres.    Mr.  Lee  states 
Lyles  as  having  represented  to  him  that  Alexander  was  unwilling 
to  sell  more  than  twenty  acres  absolutely,  and  oflEered  to  sell  the 
residue  conditionally.     There  is  not,  however,  a  syllable  in  the 
cause,  intimating  a  proposition  to  borrow  money  or  to  mortgage 
property.    No  expression  is  proved  to  have  ever  fallen  from  Robert// 
Alexander  before  or  after  the  transaction  respecting  a  loan  or  all 
mortgage.    He  does  not  appear  to  have  imagined  that  money  wasll 
to  be  so  obtained ;  and  when  it  became  absolutely  necessary  to  raise  I 
money,  he  seems  to  have  considered  the  sale  of  property  as  his  I 
only  resource.    To  this  circumstance  the  Court  attaches  much  im- 
portance.   Had  there  been  any  treaty,  any  conversation  respecting 
a  loan  or  a  mortgage,  the  deed  might  have  been,  with  more  reason, 
considered  as  a  cover  intended  to  veil  a  transaction  differing  in 
reality  from  the  appearance  it  assumed.     But  there  was  no  such 
conversation.    The  parties  met  and  treated  upon  the  ground  of  sale 
and  not  of  mortgage. 

It  is  not  entirely  unworthy  of  notice  that  William  Lyles  was  not  i? 
a  lender  of  money,  nor  a  man  who  was  in  the  habit  of  placing  hisM 
funds  beyond  his  reach.  This,  however,  has  not  been  relied  upon, 
because  the  evidence  is  admitted  to  be  complete  that  Lyles  did  not 
intend  to  take  a  mortgage.  But  it  is  insisted  that  he  intended  to 
take  a  security  for  money,  and  to  avoid  the  equity  of  redemption ; 
an  intention  which  a  Court  of  Chancery  will  invariably  defeat. 
His  not  being  in  the  practice  of  lending  money  is  certainly  an  ar- 
gument against  his  intending  this  transaction  as  a  loan,  and  the  evi- 
dence in  the  cause  furnishes  strong  reason  for  the  opinion  that 
Robert  Alexander  himself  did  not  so  understand  it.  In  this  view 
of  the  case  the  proposition  made  to  Lyles,  being  for  a  sale  and  not 
for  a  mortgage,  is  entitled  to  great  consideration.  There  are  other 
circumstances,  too,  which  bear  strongly  upon  this  point. 

The  case,  in  its  own  nature,  furnishes  intrinsic  evidence  of  the 
improbability  that  the  trustees  would  have  conveyed  to  William 
Lyles  without  some  communication  with  Robert  Alexander.  They 
certainly  ought  to  have  known  from  himself,  and  it  was  easy  to 
procure  the  information,  that  the  money  had  not  been  paid.  If  he 
had  considered  this  deed  as  a  mortgage  he  would  naturally  have 
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resisted  the  conveyance^  and  it  is  probable  that  the  trustees  would 
have  declined  making  it.  This  probability  is  very  much  strength- 
ened by  the  facts  which  are  stated  by  Mr.  Lee.  The  declaration 
made  to  him  by  Lyles,  after  having  carried  the  deed  drawn  by  Mr. 
Lee  to  Mr.  Hooe,  that  the  trustees  were  unwilling  to  execute  it 
until  the  assent  of  Alexander  could  be  obtained^  and  the  directions 
given  to  apply  for  that  assent,  furnish  strong  reasons  for  the 
opinion  that  this  assent  was  given. 

It  is  also  a  very  material  circumstance  that,  after  a  public  sale 
from  Lyles  to  Conway,  and  a  partition  between  Conway  and 
Charles  Alexander,  Conway  took  possession  of  the  premises,  and 
began  those  expensive  improvements  which  have  added  so  much 
to  the  value  of  the  property.  These  facts  must  be  presumed  to 
have  been  known  to  Robert  Alexander.  They  passed  within  his 
view.  Yet  his  most  intimate  friends  never  heard  him  suggest  that 
he  retained  any  interest  in  the  land.  In  this  aspect  of  the  case,  too, 
the  will  of  Robert  Alexander  is  far  from  being  unimportant.  That 
he  mentions  forty  acres  sold  to  Baldwin  Dade,  and  does  not  men- 
tion one  hundred  and  forty  acres,  the  residue  of  the  same  tract, 
can  be  ascribed  only  to  the  opinion  that  the  residue  was  no 
longer  his. 

This,  then,  is  a  case  in  which  there  was  no  previous  debt,  no  loan 
in  contemplation,  no  stipulation  for  the  repayment  of  the  money 
advanced,  and  no  proposition  for  or  conversation  about  a  mort- 
gage. It  is  a  case  in  which  one  party  certainly  considered  himself 
as  making  a  purchase,  and  the  other  appears  to  have  considered 
himself  as  making  a  conditional  sale.  Yet  there  are  circumstances 
which  nearly  balance  these,  and  have  induced  much  doubt  and 
hesitation  in  the  mind  of  some  of  the  court. 

The  sale,  on  the  part  of  Alexander,  was  not  completely  volun- 
tary. He  was  in  jail  and  was  much  pressed  for  a  sum  of  money. 
Though  this  circumstance  does  not  deprive  a  man  of  the  right  to 
dispose  of  his  property,  it  gives  a  complexion  to  his  contracts,  and 
must  have  some  influence  in  a  doubtful  case.  The  very  fact  that 
the  sale  was  conditional  implies  an  expectation  to  redeem.  A  con- 
ditional sale  made  in  such  a  situation  at  a  price  bearing  no  pro- 
portion on  the  value  of  the  property  would  bring  suspicion  on  the 
whole  transaction.  The  excessive  inadequacy  of  price  would  in 
itself,  in  the  opinion  of  some  of  the  judges,  furnish  irresistible 
proof  that  a  sale  could  not  have  been  intended.  If  lands  were  sold 
at  £5  per  acre  conditionally,  which,  in  fact,  were  worth  £15,  or 
£20,  or  £50  per  acre,  the  evidence  furnished  by  this  fact,  that  only 
a  security  for  money  could  be  intended,  would  be,  in  the  opinion 
of  three  judges,  so  strong  as  to  overrule  all  the  opposing  testimony 
in  the  cause. 
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But  the  tefltimony  on  this  point  is  too  uncertain  and  conflicting  \ 
to  prevail  against  the  strong  proof  of  intending  a  sale  and  pur-  ' 
chase^  which  was  stated.  The  sales  made  by  Mr.  Dick  and  Mr. 
Hartshorne  of  lots  for  building,  although  of  land  more  remote 
from  the  town  of  Alexandria  than  that  sold  to  Lyles,  may  be  more 
valuable  as  building  lots,  and  may  consequently  sell  at  a  much 
higher  price  than  this  ground  would  have  commanded.  The  rela- 
tive value  of  property  in  the  neighborhood  of  a  town  depends  on 
so  many  other  circumstances  than  mere  distance,  and  is  so  different 
at  different  times,  that  these  sales  cannot  be  taken  as  a  sure  guide.  ^ 
That  twenty  acres,  part  of  the  tract,  were  sold  absolutely  for  £5  per  1 1 A 


acre;  that  Lyles  sold  to  Conway  at  a  very  small  advance;  that  he 
had  previously  offered  the  property  to  others  unsuccessfully;  that 
it  was  valued  by  several  persons  at  a  price  not  much  above  what 
he  gave;  that  Robert  Alexander,  although  rich  in  other  property, 
made  no  effort  to  relieve  this,  are  facts  which  render  the  real  value, 
at  the  time  of  sale,  too  doubtful  to  make  the  inadequacy  of  price  a 
circumstance  of  suflScient  weight  to  convert  this  deed  into  a  mort- 
gage. 

It  is,  therefore,  the  opinion  of  the  Court  that  the  decree  of  the 
Circuit  Court  is  erroneous  and  ought  to  be  reversed,  and  that  the 
cause  be  remanded  to  that  court  with  directions  to  dismiss  the  bill.^ 

Decree  reversed. 


CoYLE  v.  Davis,  116  U.  S.  108  (1885).  "The  volume  of  proof 
taken  on  the  issue  thus  raised  is  large,  and  the  evidence  is  contra- 
dictory, as  is  common  in  such  cases  where,  admittedly,  a  loan  of 
some  kind  was  at  some  time  talked  about.  The  conveyance  to  Davis 
of  the  undivided  one-third  interest  of  Coyle,  being  to  him,  his  heirs 
and  assigns  forever,  with  a  covenant  of  warranty,  and  without  a 
defeasance,  either  in  the  conveyance  or  in  a  collateral  paper — ^the 
parol  evidence  that  there  was  a  debt,  and  that  the  deed  was  in- 
tended to  secure  it  and  to  operate  only  as  a  mortgage,  must  be  clear, 
unequivocal  and  convincing,  or  the  presumption  that  the  instru- 
ment is  what  it  purports  to  be  must  prevail.  This  well-settled  rule 
of  equity  jurisprudence  was  applied  by  this  court  in  Rowland  v. 
Blake,  97  U.  S.  624,  626.  The  case  stated  in  the  bill  herein  is  not 
supported  by  the  weight  of  evidence.  On  the  contrary,  it  sustains 
the  allegations  of  the  answer.    Especially,  the  force  of  the  letter  of 


^Robinson  v.  Cropsey,  2  Edw.  Ch.  (N.  Y.)  138  (1833)  ;  Rich  v.  Doane, 
35  Vt.  126  (1862);  Cornell  v.  Hall,  22  Mich.  377  (1871);  Eanford  v. 
Blessing,  80  111.  188  (1875) ;  Randall  v.  Sanders,  87  N.  Y.  678  (1882). 
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Coyle  to  Davis,  of  June  11,  1867,  is  not  broken  by  any  satisfactory 
explanation.  It  would  serve  no  useful  purpose  to  discuss  the  testi- 
mony at  length.  There  is  but  one  point  to  which  it  is  needful  to 
refer.  Great  stress  is  laid,  in  cases  of  this  kind,  on  inadequacy  of 
consideration  where  there  is  a  jconsiderable  disproportion  between 
the  price  paid  and  the  real  value  of  the  property  (Rvssell  v.  Sot^- 
thard,  13  How.  139,  148).  There  is  testimony  on  both  sides,  on 
the  question  of  disproportion,  in  this  case.  But  the  preponderance 
is  very  large  on  the  part  of  Davis,  that  the  share  of  doyle  in  the 
property  was  sold  for  about  its  sale  value,  in  view  of  its  condition. 
There  was  a  poorly  built  and  poorly  arranged  building  on  the  prem- 
ises,  which  was  incapable  of  actual  partition ;  the  law  did  not  per- 
mit a  partition  by  a  sale  in  invitum,  and  Coyle's  interest  was  a 
minority  interest.  These  considerations  made  it  difficult  of  sale 
at  all.''— JPer  Blatchford,  J.  ^  j-^       / 
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Supreme  Court  of  thb  United  States,  ISoi. 

(12  Eow.  139.) 

This  was  an  appeal  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Kentucky,  sitting  as  a  nnuTt  of  equity. 

It  was  a  bill  filed  by  Russell,  the  appellant,  to  redeem  what  he 
called  a  mortgage,  and  the  question  in  the  case  was  whether  it  was 
a  mortgage  or  conditional  sale.  The  facts  are  set  forth  in  the  opin- 
ion of  the  court.  Upon  the  trial  the  Circuit  Court  dismissed  the 
bill,  and  Russell  appealed  to  this  court. 

It  was  argued  by  Mr,  Underwood  and  Mr.  Morehead,  with  whom 
was  Mr.  Clay,  for  the  appellant,  and  by  Mr.  Nicholas  for  the  ap- 
pellee. 

Mr.  Justice  Curtis  delivered  the  opinion  of  the  court.^ 

This  is  a  suit  in  equity  to  redeem  a  mortgage,  brought  here  by 
appeal  from  the  Circuit  uourt  of  the  United  States  for  the  District 
of  Kentucky. 

On  the  24th  day  of  September,  1827,  Russell,  the  complainant, 
conveyed,  by  an  absolute  deed  in  fee-simple,  to  James  SoutharS, 
deceased,  whose  brother  and  devisee,  Daniel  R.  Southard,  is  the 

^  Portions  of  the  opinion,  dealing  >rith  foreign  questions,  have  been 
omitted. 
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principal  party  defendant  in  this  bill,  a  farm,  containing  two  hun- 
dred  and  sixteen  acres,  situated  about  two  miles  from  the  city  of 
Louisville.  At  the  time  the  deed  was  delivered,  and  as  part  of  tho 
same  transaction,  tSouthard  fflve  to  KnggfiU  a  mpmnr<^Tifiumy  the 
terms  of  which  are  as  follows: 

"  Gilbert  C.  Bussell  has  sold  and  this  day  absolutely  conveyed 
to  James  Southard,  said  Russell's  farm  near  Louisville,  and  the 
tract  of  land  belonging  to  said  farm,  containing  two  hundred  and 
sixteen  acres,  and  the  possession  thereof  actually  delivered  on  the 
following  terms,  for  the  sum  of  $4929.81^  cents,  which  has  been 
paid  and  fidly  discharged  by  the  said  Southard  as  follows,  viz., 
first  two  thousand  dollars,  money  of  the  United  States,  paid  in 
hand ;  secondly,  the  transfer  of  a  certain  claim  in  suit  in  the  Jeffer- 
son Circuit  Court,  Kentucky,  in  the  name  of  James  Southard 
against  Samuel  M.  Brown  and  others,  now  amounting  to  the  sum 
of  $1558.87 J;  and  thirdly,  the  transfer  of  another  claim  in  the 
same  court,  in  the  name  of  Daniel  B.  Southard  against  James  C. 
Johnston  and  others,  now  amounting  to  the  sum  of  $1270.94,  as  by 
reference  to  the  records  for  the  more  precise  amounts  will  more 
fully  appear.  The  said  Gilbert  C.  Russell  has  taken,  and  doth 
hereby  agree  to  receive  from  said  Southard  aforesaid,  two  claims 
against  Brown,  &c.,  and  James  C.  Johnston,  &c.,  as  aforesaid, 
without  recourse  in  any  event  whatever  to  the  said  James  Southard, 
or  his  assignor,  Daniel  B.  Southard,  of  the  claim  of  said  Johnston, 
&c.,  or  either,  and  to  take  all  risk  of  collection  upon  himself,  and 
make  the  best  of  said  claim  he  can.  The  said  James  Southard 
agrees  to  resell  and  ^convey  to  the  said  Russell  the  said  farm  and 
two  hundred  and  sixteen  acres  of  land,  for  the  sum  of  forty-nine 
hundred  and  twenty-nine  [dollars]  81^  cents,  payable  four  months 
after  the  date  hereof,  with  lawful  interest  thereon  from  this  date. 
And  the  said  Russell  agrees,  and  binds  himself,  his  heirs,  &c.,  that 
if  the  said  sum  and  interest  be  not  paid  to  the  said  James  Southard, 
or  his  assigns,  at  the  expiration  of  four  months  from  this  date,  that 
then  this  agreement  shall  be  at  an  end,  and  null  and  void ;  and  the 
wife  of  said  Russell  shall  relinquish  her  dower  within  a  reasonable 
time  as  per  agreement  of  this  date.  This  agreement  of  resale  by 
the  said  James  Southard  to  the  said  Russell,  is  conditional  and 
without  a  valuable  consideration,  and  entirely  dependent  on  the 
payment,  on  or  before  the  expiration  of  four  months  from  and 
after  the  date  hereof,  of  the  said  sum  of  $4929.81J,  and  interest 
thereon  from  this  date  as  aforesaid.  And  this  agreement  is  to  be 
valid  and  obligatory  only  upon  the  said  James  Southard,  upon  the 
punctual  payment  thereof  of  the  sum  and  interest  as  aforesaid,  by  I 
the  said  Gilbert  C.  Russell. 

*'  In  witness  whereof  the  parties  aforesaid,  have  hereunto  set  their 
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hands  and  seals^  at  Louisville^  Kentucky,  on  this  24th  day  of  Sep- 
tember, 1827. 


''Gilbert  C.  Russell, 
"James  Southard, 

"  Witness  present,  signed  in  duplicate 
J.  C.  Johnston." 


Seal. 
Seal. 


The  first  question  is  whether  this  transaction  was  a  mortgage, 
or  a  sale.    .    .    . 

The  deed  and  memorandum  certainly  import  a  sale;  the  ques- 
tion is,  if  their  form  and  terms  were  not  adopted  to  veil  a  transac- 
tion differing  in  reality  from  the  appearance  it  assumed? 

In  examining  this  question  it  is  of  great  importance  to  inquire 
whether  the  consideration  was  adequate  to  induce  a  sale.  Whenf 
no  fraud  is  practised,  and  no  inequitable  advantages  taken  of  I 
pressing  wants,  owners  of  property  do  not  sell  it  for  a  considera- 
tion manifestly  inadequate,  and,  therefore,  in  the  cases  on  this 
subject  great  stress  is  justly  laid  upon  the  fact  that  what  is  alleged 
to  have  been  the  price  bore  no  proportion  to  the  value  of  the  thing 
said  to  have  been  sold  {Conway  v.  Alexander,  7  Cranch,  241; 
Morris  v.  Nixon,  1  How.  126;  Vernon  v.  Bethell,  2  Eden,  110; 
Oldham  v.  Halley,  2  J.  J.  Marsh.  114;  Edrington  v.  Harper, 
3  J.  J.  Marsh.  354). 

Upon  this  important  fact  the  evidence  leaves  the  court  in  noff 
doubt.     The  farm,  containing  216  acres,  was  about  two  miles  from* 
Louisville,  and  abutted  on  one  of  the  principal  highways  leading 
to  that  city.     A  dwelling-house,  estimated  to  have  cost  from  $10,- 
000  to  $12,000,  was  on  the  land.  1  ^ 

In  May,  1826,  about  16  months  before  this  alleged  sale,  Bussell 
purchased  the  farm  of  John  Floyd,  and  paid  for  it  the  sum  of 
$12,960.  Some  attempt  is  made  to  show,  by  the  testimony  of  Mr. 
Thurston,  that  this  sum  was  not  paid  as  the  value  of  the  land; 
but  what  he  says  upon  this  point  is  mere  conjecture,  deduced  by 
him  from  hearsay  statements,  and  cannot  be  allowed  to  have  any 
weight  in  a  court  of  justice.  There  is  some  conflict  in  the  evi- 
dence respecting  the  state  of  the  fences  and  the  agricultural  con- 
dition of  the  lands  at  the  time  in  question,  but  we  do  not  find 
any  proof  that  the  lands  had  been  permanently  run  down,  or  ex- 
hausted ;  and  considering  the  price  paid  by  RusseU,  and  the  amount 
expended  by  Wing,  his  agent,  during  the  sixteen  months  he  man- 
aged the  farm,  we  think  the  evidence  shows  that,  though  the  fences 
and  buildings  were  not  in  the  best  condition,  yet  their  state  was 
not  such  as  to  detract  largely  from  the  value  of  the  property.  The 
consideration  for  the  alleged  sale  was  $2000  in  cash,  and  the  as- 
signment of  two  claims  then  in  suit,  amounting,  with  the  interest 
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computed  thereon,  to  $2829.81,  not  finally  reduced  to  money  by 
Russell,  till  October,  1830,  upward  of  three  years  after  the  assign- 
ment. Making  due  allowance  for  the  state  of  the  currency  in 
Kentucky  at  that  time,  the  worst  effects  of  which  seem  to  have 
been  then  passing  away,  and  which  must  be  supposed  to  have 
affected  somewhat  the  value  of  the  claims  he  received,  as  well  as  of 
the  property  he  conveyed,  we  cannot  avoid  the  conclusion  that  this 
consideration  was  grossly  inadequate;  and  therefore  we  must  take 
along  with  us,  in  our  investigations,  the  fact  that  there  was  no  real 
proportion  between  the  alleged  price  and  the  value  of  the  prop- 
erty said  to  have  been  sold.  We  have  not  adverted  particularly  to 
the  opinions  of  witnesses  respecting  the  value  of  the  property,  be- 
cause they  have  not  great  weight  with  the  court,  compared  with  the 
facts  above  indicated ;  but  there  is  a  general  concurrence  of  opinion 
that  the  value  of  the  farm  largely  exceeded  the  alleged  price. 

It  appears  that  Russell  had  intrusted  the  care  of  this  farm  to  an 
agent  named  Wing,  who  had  contracted  debts  for  which  Russell 
had  been  sued,  on  coming  to  Louisville  from  Alabama,  where  he 
resided.    He  was  a  stranger,  without  friends  or  resources  there,  ex- 
cept this  farm,  and  in  immediate  and  pressing  want  of  about  $2000 
in  cash.     Southard,  though  not  proved  to  have  been  a  lender  oft 
money  at  usurious  rates  of  interest,  is  shown  to  have  been  possessedJ 
of  active  capital,  and  not  engaged  in  any  business  except  its  man-ll 
agement.    Russell  certainly  attempted  to  sell  the  farm.     Colonel 
WooUey  testiAes, — "  Kussell  was  anxious  to  sell ;  indeed  he  was  im- 
portunate that  I  should  purchase.^'    And  a  letter  is  produced  by 
the  defendant,  D.  R.  Southard,  written  to  James  Southard,  by 
Wing,  containing  a  proposal  for  a  sale.    The  letter  is  as  follows : 

"Sunday,  Noon. 
"  Sir  :  Having  had  some  conversation  in  relation  to  Colonel  Rus- 
scirs  plantation,  I  will  take  the  liberty  of  submitting  for  your  con-  4Jfil€^J^  4" 
sideration,  1st,  how  much  will  you  give  for  the  place,  crops,  stock,  ^^^f' 
utensils,  and  implements,  or  how  much  without  the  same,  to  be  paid    ^^  ' 
as  follows :  in  one  sixth  cash  in  hand,  the  balance  in  one,  two,  three, 
four,  and  five  equal  annual  instalments,  which  may  be  extinguished 
at  any  time  with  whiskey,  pork,  bacon,  fiour,  hemp,  bale  rope,  cotton 
bagging,  at  the  New  Orleans  prices  current,  deducting  therefrom 
freight  accustomary.     Mules  and  fine  horses  will  now  be  taken  at 
appraised  valuation. 

"  Respectfully  yours,  J.  W.  Wino. 

*'  Mr.  Southard. 

"N.  B. — Please  leave  an  answer  for  me  at  AUan^s,  say  this 
evening.  Yours,  &c.,  J.  W.  W.'' 
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It  does  not  appear  that  any  price  was  spoken  of  between  Russell 
and  Colonel  WooUey,  who  peremptorily  refused  to  purchase;  nor 
is  any  sum  of  money  mentioned  in  this  letter  of  Wing;  but,  bear- 
ing in  mind  Russell's  necessity  to  have  $2000  in  cash,  the  offer  to 
take  one-sixth  cash,  and  the  balance  in  one,  two,  three,  four,  and  B 
five  annual  instalments,  indicates  that  Russell  then  expected  about  l| 
$12,000  for  the  property,  and  had  that  sum  in  view  as  the  price,  f| 
when  these  terms  were  proposed.  This  offer  to  sell  differs  so  widely 
from  the  terms  of  the  written  memorandum,  that  it  certainly  does 
not  aid  in  showing  that  the  actual  transaction  was  a  sale.  Peter 
Wood  testifies  that  he  heard  a  conversation  between  James  South- 
ard and  Colonel  Russell,  about  the  transfer  of  the  farm  from  Rus- 
sell to  Southard,  in  which  Mr.  Southard  proposed  to  advance  money 
to  Russell  upon  the  farm;  that  Russell  told  Southard  about  what 
he  had  paid  for  the  farm,  $13,000  or  $14,000,  and  that  he  should 
consider  it  a  sacrifice  at  $10,000 ;  but  no  proposal  was  made  to  give, 
or  take,  any  price  for  the  farm.  That  some  time  after.  Southard 
told  him  he  had  advanced  Russell  between  $4000  and  $5000  on 
the  place,  but  that,  in  case  he  owned  the  place,  it  would  cost  him 
$10,000.  The  general  character  of  this  witness  for  truth  and  ver- 
acity is  attacked  by  the  defendants,  and  supported  by  the  plaintiff. 
His  credibility  finds  support  in  the  consistency  of  his  statements 
with  the  prominent  facts  proved  in  the  case.  This  is  all  the  proof 
touching  the  negotiations  which  led  to  the  contract;  but  there  is 
some  evidence  bearing  directly  on  the  real  understanding  of  the 
parties.  Doctor  Johnston  was  the  subscribing  witness  to  the  writ- 
ten memorandum.  He  testifies  that  *^  James  Southard  and  Gilbert 
C.  Russell,  I  think  on  the  same  day,  presented  the  agreement,  and 
asked  me  to  witness  the  same,  which  I  did.  My  understanding  of 
the  contract  was  both  from  Southard  and  Russell,  and  my  dis- 
tinct impression  is,  that  Russell  was  to  pay  the  money  in  four 
months,  and  take  back  the  farm.''  The  intelligence  and  accuracy, 
as  well  as  the  fairness  of  this  witness,  are  not  controverted;  and 
if  he  is  believed,  the  transaction  was  a  loan  of  money,  upon  the 
security  of  his  farm.  It  is  the  opinion  of  the  court  that  such  was 
the  real  transaction.  The  amount  and  nature  of  what  was  ad- 
vanced, compared  with  the  value  of  the  farm,  the  testimony  of 
Wood  as  to  the  offer  of  Southard  to  make  an  advance  of  monev  on 
the  farm,  and  his  subsequent  declaration  that  he  had  done  so,  and 
the  information  given  by  both  parties  to  Doctor  Johnston,  that 
Russell  was  to  pay  the  money  at  the  end  of  four  months,  present 
a  case  of  a  loan  on  security,  and  are  not  overcome  by  the  answer  / 
of  Southard  and  the  written  memorandum. 

It  is  true,  Daniel  R.  Southard,  answering,  as  he  declares,  from 

personal  knowledge,  sets  out,  with  great  minuteness,  a  case  of 
11 
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an  absolute  and  unconditional  sale;  the  written  contract  by  his 
brother  to  reconvey  beings  as  he  says,  a  mere  gratiiity  conferred  on 
Bussell  the  next  day,  or  the  next  but  one,  after  this  absolute  sale 
and  conveyance  had  been  fully  completed.  But  this  account  of  the 
transaction  is  so  completely  overthrown  by  the  proofs,  that  it  was 
properly  abandoned  by  the  defendants'  counsel,  as  not  maintain- 
able. We  entertain  grave  doubts  whether,  after  relying  on  an  abso- 
lute sale  in  his  answer,  it  is  open  to  him  to  set  up  in  defence  a  con- 
ditional sale ;  but  it  cannot  be  doubted,  that  the  least  effect  justly 
attributable  to  such  a  departure  from  the  facts,  is  to  deprive  his 
answer  of  all  weight,  as  evidence,  on  this  part  of  the  case. 

In  respect  to  the  written  memorandum,  it  was  clearly  intended 
to  manifest  a  conditional  sale.  Very  uncommon  pains  are  taken 
to  do  this.  Indeed,  so  much  anxiety  is  manifested  on  this  point,  as 
to  make  it  apparent  that  the  draftsman  considered  he  had  a  some- 
what difficult  task  to  perform.  But  it  is  not  to  be  forgotten,  that 
the  same  language  which  truly  describes  a  real  sale,  may  also  be 
employed  to  cut  off  the  right  of  redemption,  in  case  of  a  loan  on 
security;  that  it  is  the  duty  of  the  court  to  watch  vigilantly  these 
exercises  of  skill,  lest  they  should  be  effectual  to  accomplish  what 
equity  forbids;  and  that,  in  doubtful  cases,  the  court  leans  to  the 
conclusion  that  the  reality  was  a  mortgage,  and  not  a  sale  (Conway  * 
V.  Alexander,  7  Cranch,  218;  Flagg  v.  Mann,  2  Sumner,  633; 
Secrest  v.  Turner,  2  J.  J.  Marsh.  471 ;  Edrington  v.  Harper,  3  J.  J. 
Marsh.  354;  Crane  v.  Bonnell,  1  Green,  Ch.  R.  264;  Robertson  v. 
Campbell,  2  Call,  421 ;  Poindezter  v.  McCannon,  1  Dev.  Eq.  Cas. 
373). 

It  is  true,  Russell  must  have  given  his  assent  to  this  form  of 
the  memorandum ;  but  the  distress  for  money  under  which  he  then 
was,  places  him  in  the  same  condition  as  other  borrowers,  in  numer- 
ous cases  reported  in  the  books,  who  have  submitted  to  the  dicta- 
tion of  the  lender  under  the  pressure  of  their  wants ;  and  a  court 
of  equity  does  not  consider  a  consent,  thus  obtained,  to  be  sufficient 
to  fix  the  rights  of  the  parties.  ^*  Necessitous  men,"  says  the  Lord 
Chancellor,  in  Vernon  v.  Bethell,  2  Eden,  113,  "^^are  not,  truly 
speaking,  free  men ;  but,  to  answer  a  present  emergency,  will  sub- 
mit to  any  terms  that  the  crafty  may  impose  upon  them.*' 

The  memorandum  does  not  contain  any  promise  by  Russell  to 
repay  the  money,  and  no  personal  security  was  taken;  but  it  is 
settled  that  this  circumstance  does  not  make  the  conveyance  less 
effectual  as  a  mortgage  (Floyer  v.  Lavington,  1  P.  Wms.  268; 
Lawley  v.  Hooper,  3  Atk.  278;  Scott  v.  Fields,  7  Watts,  360; 
Flagg  v.  Mann,  2  Sumner,  533;  Ancaster  v.  Mayer,  1  Bro.  C.  C. 
454).  And  consequently  it  is  not  only  entirely  consistent  with  the 
conclusion  that  a  mortgage  was  intended,  but  in  a  case  where  it 
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was  the  design  of  one  of  the  parties  to  clothe  the  transaction  with  ^ 
the  forms  of  a  sale,  in  order  to  cut  off  the  right  of  redemption,  it  I 
is  not  to  be  expected  that  the  party  would,  by  taking  personal  \ 
security,  effectually  defeat  his  own  attempt  to  avoid  the  appearance  /l 
of  a  loan. 

It  has  been  made  a  question,  indeed,  whether  the  absence  of  the 
personal  liability  of  the  grantor  to  repay  the  money,  be  a  conclusive 
test  to  determine  whether  the  conveyance  was  a  mortgage.  In 
Brown  v.  Dewey,  1  Sandf .  Ch.  B.  57,  the  cases  are  reviewed  and  the 
result  arrived  at,  that  it  is  not  conclusive.  It  has  also  been  main- 
tained that  the  proviso,  or  condition,  if  not  restrained  by  words 
showing  that  the  grantor  had  an  option  to  pay  or  not,  might  con- 
stitute the  grantee  a  creditor  (Ancasier  v.  Mayer,  1  Bro.  C.  C.  464 ; 
2  Greenl.  Cruise,  82  n,  3).  But  we  do  not  think  it  necessary  to 
determine  either  of  these  questions ;  because  we  are  of  opinion  that 
in  this  case  there  is  sufiQcient  evidence  that  the  relation  of  debtor 
and  creditor  was  actually  created,  and  that  the  written  memo- 
randum ascertains  the  amount  of  the  debt,  though  it  contains  no 
promise  to  pay  it.     In  such  a  case  it  is  settled,  that  an  action  of 


assumpsit  will  lie  {Tilson  v.  Warwick  Oas-Light  Co.,  4  B.  &  C.  968 ; 
Yates  V.  Aston,  4  Ad.  &  El.  N.  S.  182 ;  Burnett  v.  Lynch,  5  B.  &  C. 
5S9;  Elder  v.  Bouse,  15  Wend.  218).    .    .    . 

The  conclusion  at  which  we  have  arrived  on  this  part  of  the  case 
is,  that  the  transaction  was,  in  substance,  a  loan  of  money  upon 
the  security  of  the  farm,  and  being  so,  a  court  of  equity  is  bound 
io  look  through  the  forms  in  which  the  contrivance  of  the  lender 
has  enveloped  it,  and  declare  the  conveyance  of  the  land  to  be  a 
mortgage.    .    .    . 

A  decree  is  to  be  entered,  reversing  the  decree  of  the  court  below, 
with  costs,  declaring  that  the  conveyance  from  Russell,  the  com- 
plainant, to  James  Southard,  was  a  mortgage,  and  that  Bussell  is 
entitled  to  redeem  the  same,  and  remanding  the  cause  to  the  Cir- 
cuit Court,  with  directions  to  proceed  therein  in  conformity  with 
the  opinion  of  this  court  and  as  the  principles  of  equity  shall  re- 
quire.* 


s. 


d'aM/.Jy^ 


^Miller  v.   Thomas,  14   111.   428    (1853);   Bearse  v.  Ford,  108  111.   16 
(1883)  ;  Vo8  y.  Eller,  109  Ind.  260  (1886). 
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MATTHEWS  v.  SHEEHAN. 
CouKT  OP  Appeals  of  New  York,  1877. 

(69  N.  Y.  585.) 

Appeal  from  judgment  of  the  Oeneral  Term  of  the  Supreme 
Court  in  the, third  judicial  department,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  by  plaintiff,  as  administratrix  with  the 
will  annexed,  of  Dennis  Q'Keefc,  deceased,  to  recover  moneys 
alleged  to  have  been  collected  by  defendant  upon  a  policy  of  insur- 
ance issued  upon  the  life  of  said  O^Keefe,  and  assigned  by  him  to 
defendant  as  security  for  advances  made  by  the  latter. 

The  facts  appear  sufficiently  in  the  opinion. 

N.'  C.  MoaJe  for  the  appellant. 

EseJe  Cowen  for  the  respondent. 

Eabl,  J.  In  December,  1869,  an  arrangement  was  made  between 
the  plaintiff^s  testator,  O^Keefe,  and  the  defendant,  whereby 
O'Keefe  was  to  procure  a  policy  of  insurance  on  his  life  from  The 
Phoenix  Life  Insurance  Company,  and  assign  it  to  the  defendant, 
who  was  to  pay  the  premiums  and  have  the  benefit  of  the  polFcy, 
witk  the  understanding  that  if  at  any  time  O^Keefe  desired  to 
redeem  the  policy,  he  could  do  soTy  paying  the  pTemiums  acL- 
vanced  by  defendantj,  with  the  interest  thereon!  in  pursuance  of 
this  arrangement,  O'Keefe  procured  the  company  to  issue  a  policy 
on  his  life,  which  was  immediately  assigned  to  the  defendant  by  an 
assignment  absolute  in  form,  and  jie  paid  all  the  premiums  to  the 
time  of  O'Keefe^s  death  in  1874.^  Before  that  time  O^Keefe,  for 
the  purpose  of  redeeming  the  policy,  offered  to  pay  the  defendant 
the  amount  advanced  by  him  for  the  premiums,  and  defendant  re- 
fused  to  take  the  money.  After  the  death  of  O^Keefe,  the  defend- 
ant  received  from  the  insurance  company  the  amount  insured,  and 
retained  the  same,  refusing,  upon  plaintiff's  demand,  to  pay  any 
portion  thereof  to  her.  This  action  was  brought  to  recover  the 
sum  received  by  the  defendant,  less  the  amount  fqj  ^}iinh  hp  ho\<] 
the  policy  as  security.  Upon  the  trial,  the  facts  above  stated  ap- 
pearing,  and  there  being  no  conflicting  evidence,  the  court  directed 
a  verdict  for  the  plaintiff. 

The  verdict  was  properly  directed.  Upon  the  undisputed  evi- 
dence, O^Keefe  had  the  option  to  treat  the  policy  as  a  security  for 
the  premiums  paid  by  the  defendant,  and  to  redeem  the  same. 
While  O'Kecfe  was  not  bound  to  redeem,  or  personally  liable  for 
the  money  advanced  by  the  defendant,  thefe^as  sufficient  consiJ- 


^0L4^    - 


A.^-<l<j  *j-^^4jl^ 


A^\.^^-sljlJjC 


CA^dJ^  /■v-t^' 


/2^ 


fe 


(JV„,^    's^mAui^ 


SEO.  I.] 


MATTHEWS   V.   SHEEHAK. 


165 


i\Crt^^  • 


OdC 


eration  for  the  arrangement 'made.  O'Keefe  submitted  to  exam- 
ination, procured  his  life  to  be  insured,  and  assigned  the  policy  to 
the  defendant  in  consideration  that  the  defendant  would  pay  the 
premiums  and  give  him  the  option  to  redeem.  The  substance  and 
legal  effect  of  the  transaction  was  to  make  the  defendant  a  mort- 
gagee of  the  policy  to  secure  him  for  the  premiums  paid,  and  he 
could  not  claim  an  absolute  title  thereto,  except  upon  O'Keef^s 
failure  to  exercise  his  option  to  redeem.  This  was  not  simply  an 
agreement  by  the  defendant  to  sell  to  O'Keefe,  upon  payment  by 
him  of  the  amount  of  the  premiums  advanced  with  interest,  a 
policy  absolutely  belonging  to  the  defendant,  an  agreement  void 
under  the  statute  of  frauds,  because  there  was  no  writing  or  part 
payment.  It  was  an  agreement  that  the  defendant  might  take 
and  hold  the  policy  as  security  and  the  right  to  redeem  attended 
the  policy  into  the  defendant's  hands,  and  at  all  times  a£Fected  his 
title.  Such  an  agreement  may  be  shown  by  parol,  although  the 
assignment  be  absolute  in  form  (Hodges  v.  The  T.  M.  and  Fire 
Ins,  Co.,  8  N.  Y.  416;  Despard  v.  Walbridge,  15  N".  Y.  374;  Horn 
V.  Keteltas,  46  N".  Y.  605 ;  Hope  v.  Balen,  58  K  Y.  380). 

It  matters  not  that  O'Keefe  did  not  absolutely  promise  to  pay 
the  amount  which  defendant  should  advance  for  the  premiums. 
To  constitute  a  valid  mortgage  it  is  not  essential  that  the  mort-J| 
gagee  should  have  any  other  remedy  but  that  upon  his  mortga^Til 
This  is  recognized  by  the  Revised  Statutes  in  references  to  real 
estate  mortgages  (1  R.  S.  739),  which  provide  that  when  there 
shall  be  no  express  covenant  in  the  mortgage  for  the  payment  of 
the  money  received,  and  no  bond  or  other  separate  instrument  to 
secure  such  payment,  the  remedies  of  the  mortgagee  shall  be  con- 
fined to  the  lands  mentioned  in  the  mortgage.  In  all  cases  the  If  fr/j^ 
remedy  of  the  mortgagee  may  by  the  agreement  of  the  parties  be^  ^ 
confined  to  the  mortgage. 

It  is  sometimes  difficult  to  determine  whether  a  transaction  con- 
stitutes a  mortgage  or  an  absolute  sale  and  a  conditional  resale; 
and  whether  it  shall  be  construed  to  be  one  or  the  other  depends 
upon  the  intention  of  the  parties  as  evidenced  by  the  instrument  I 
executed,  and  all  the  circumstances  of  the  case.  No  general  rule 
upon  the  subject  can  be  laid  down  which  will  govern  all  cases, 

although  it  ia   ff^id   fhaf:  fb^   ffipf   that  thfire  was  no   del^t   whifih 

could  be  personally  enforced  is  a  strong,  but  not  an  absolTitply  hoti- 
trolling  circumstance,  that  the  transaction  was  not  a  mortgage,  but 
a  sale  and  a  conditional  resale.  In  all  doubtful  cases  a  contract 
will  he  construed  to  be  a  mortpage  rather  than  a  conditional  sale, 
because  in  the  case  of  a  mortgage  the  mortgagor,  although  he  has 
not  strictly  complied  with  the  terms  of  the  mortgage,  still  has  his 
right  of  redemption ;  while  in  the  case  of  a  conditional  sale,  with- 
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out  strict  compliance^  the  rights  of  the  conditional  purchaser  are 
forfeited  {Longuet  v.  Scawen,  1  Ves.  Sen.  402;  Olover  v.  Payn, 
19  Wend.  578;  Conway's  Exrs.  v.  Alexander,  7  Cranch,  218; 
EdHngion  v.  Harper,  3  J.  J.  Marshall,  354 ;  Floyer  v.  Lavingion, 
1  P.  Wms.  268;  Chapman's  Admin' x  v.  Turner,  1  Colls.  E.  280; 
Wharf  V.  Howell,  5  Binney,  499).  In  Floyer  v.  Lavingion,  it  is 
said:  '^As  to  the  objection  that  there  was  no  covenant  for  the 
payment  of  the  principal  or  interest,  that  was  not  material;  the 
same  not  being  necessary  for  the  making  of  a  mortgage,  nor  yet 
necessary  that  the  right  should  be  mutual,  viz. :  for  the  mortgagee 
to  compel  the  payment  as  well  as  for  the  mortgagor  to  compel  a 
redemption;  since  such  conveyance,  as  in  the  present  case,  though 
without  any  covenant  or  bond  for  the  payment  of  the  money,  would 
yet  be  plainly  a  mortgage.*'  In  Brown  v.  Dewey,  1  Sandf.  Ch.  R. 
56,  it  was  held  that  *'  the  absence  of  the  personal  liability  of  the 
grantor  to  repay  the  money  is  not  a  conclusive  test  in  deciding 
whether  the  conveyance  is  absolute  or  is  intended  as  a  security." 
In  Holmes  v.  Grant,  8  Paige,  243,  257,  Denio,  V.  C,  says:  "  It  isjl 
not  essential  that  the  personal  remedy  against  the  mortgagor  shouldll 
be  preserved.  There  is  a  debt  quoad  the  redemption,  but  not  inl| 
respect  to  the  personal  remedy.*'  In  Flagg  v.  Mann,  14  Pick.  467, 
Putnam,  J.,  says:  ''There  was  no  collateral  undertaking  on  the 
part  of  Luther  (the  grantor)  to  pay  the  money  which  Walker  and 
Fisher  (grantees)  should  advance  in  the  five  years;  so  there  was 
no  mutuality.  And  this  fact,  though  not  conclusive,  is  to  be  taken 
into  consideration  in  ascertaining  wlfether  the  transaction  was  a 
mortgage,  or  a  sale  with  a  contract  for  a  repurchase  upon  strict 
terms.  (See  also  Rice  v.  Rice,  4  Pick.  349.)  In  Kerr  v.  Oilmore, 
6  Watts,  405J  Kennedy,  J.,  says :  "  The  want  of  a  personal  secur- 
ity for  the  repayment  of  the  money  has,  taken  in  connection  with 
other  circumstances,  been  regarded  as  tending  to  show  that  a  de- 
feasible purchase  and  not  a  mortgage  was  intended,  but  this  cir- 
cumstance alone  has  never  been  held  sufficient  to  prevent  a  re- 
demption.'' Again,  "that  the  mortgagee  should  have  a  remedy 
against  the  person  of  the  mortgagor  also,  in  order  to  make  the 
conveyance  a  mortgage,  is  more  than  I  can  assent  to."  ...  In 
Horn  V.  Keteltas,  supra,  Allen,  J.  says  that  the  circumstance  that 
there  was  no  agreement  to  pay  the  money  secured  is  one  entitled 
to  considerable  weight  in  determining  whether  a  conveyance  was 
intended  as  a  mortgage,  but  that  it  is  only  one  of  the  circum- 
stances to  be  considered,  and  not  conclusive ;  and  Ch.  J.  Marshall, 
in  Conway's  Exrs,  v.  Alexander,  7  Cranch,  218,  says:  "The  want 
of  a  covenant  to  repay  the  money  is  not  complete  evidence  that  a 
conditional  sale  was  intended,  but  is  a  circumstance  of  no  incon- 
siderable importance." 


So 
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It  is  clear^  therefore,  both  upon  principle  and  authority,  that  the 
circumstance  that  U'Jleefe  was  not  personally  obligated  to  pay  to 
the  defendant  the  amount  of  the  premiums  which  he  should  ad- 
vance is  not  absolutely  controlling  upon  the  question,  whether 
there  was  a  mortgage,  or  a  sale  and  a  conditional  resale.  It  is  an 
important  circumstance  in  such  cases  and,  in  the  conflict  of  evi-j 
dence,  not  unfrequently  a  controlling  one.  There  are  many  cases, 
some  of  which  are  cited  by  the  learned  counsel  for  the  appellant, 
in  which  it  has  been  held  to  be  not  as  matter  of  law  conclusive,  but 
as  matter  of  fact  decisive.  If  we  should  hold  this  to  be  a  case  of 
conditional  resale,  and  that  the  consequence  follows  which  has 
been  so  learnedly  argued  on  behalf  of  the  defendant,  that  the 
agreement  is  void  under  the  statute  of  frauds,  the  intention  of  the 
parties  would  be  defeated.  This  is,  therefore,  a  case  where  the 
court  should  lean  to  hold  the  transaction  to  constitute  a  mortgage^ 


(f 


t^s  f;iving  what  was  clearly  intended,  the  right  of  redemption. 

There  was  nothing  said  about  a  repurchase  or  a  resale,  or  a 
reassignment,  but  the  right  to  redeem  was  expressly  stipulated. 
The  language  used  shows  that  the  parties  intended  that  the  policy 
should  be  held  as  security  for  the  premiums  paid.  Such  a  con- 
struction is  at  least  as  admissible  as  any  other,  and  hence  the  court 
did  not  err  in  directing  a  verdict  for  the  plaintiff. 

I  have  treated  the  transaction  as  a  mortgage,  but  it  is  unim- 
portant to  determine  whether  it  was  a  mortgage  or  a  pledge,  as 
the  same  course  of  reasoning  would  apply  and  the  same  conse- 
quences would  follow,  whether  it  was  one  or  the  other.  The  judg- 
ment must  therefore  be  aflSrmed. 

All  concur. 

Judgment  affirtned. 

^      Flagg  v.  Mann,  2  Sumn.  486  (1837).     On  the  14th  of  May, 
"^y      1825^  Luther  Richardson  conveyed  certain    premises  in    Lowell, 
which  were  then  subject  to  incumbrance^  in  favor  of  Joshua  Ben- 
nett and  others,  to  his  brother  Prentiss  Richardson  by  a  deed  of 
quitclaim  and  upon  a  secret  parol  trust  for  the  benefit  of  Luther. 
On  the  6tti  of  Mav.  1826.  Luther  Richardson  and  his  wife  and 
Prentiss  Richardson  executed  a  deed  of  quitclaim  of  the  premises 
to  Walker  and  Fisher,  for  the  consideratioii  of  $2000  (as  stated  In  (^^rw£  fyt- 
the  deed),  and  on  the  same  day  Walker  and  Fisher  executed  a  bond  "lrii..Sju  \xji)r 
for  $10,000  to  Luther  Richardson  alone,  which  provides  that  the     Y^  ' 
Or-         obligors  shall  reconvey  the  premises  to  Luther  Richardson  when-  ^ 

ever,  within  five  years  from  date,  he  shall  repay  them  such  sums 
of  money  as  they  shall  expend  in  discharging  incumbrances  and 
making  improvements  on  the  land.    At  the  same  time  Walker  and 
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Fisher  executed  to  Luther  Richardson  a  leaae  of  a  part  of  the  ^ 
premises  for  five  years  upon  the  annual  rent  of  one  cent  during  the 
term,  unless  the  premises  ghould  be  previously  redeemed  according 
to  the  provisions  of  the  bonS!  A  few  days  after  this  transaction. 
Walker  and  Fisher  tooITfrom  Bennett  a  quitclaim  deed  of  all  his 
right  in  the  premises,  and  shortly  thereafter  they  took  assignments 
of  several  mortgages  to  which  the  property  was  subject,  and  thus 
became  the  exclusiveowners  of  the  premises,  subject  only  to  the 
rigTit  of  redemption  of  l^uther  kiphftrdaoTi  under  their  bond  to  him, 
above  referred  to.  % — -^-^ 

The  question  was  whether  the  conveyance  by  the  Bichardsons  to 
Walker  and  Fisher,  connected  with  the  other  papers  and  circum- 
stances, amounted  to  a  mortgage  or  to  a  conditional  sale  of  the 
premises.* 

Story,  J.    (531.)    Did,  then,  the  transaction  between  the  Bich- 
ardsons and  Walker  and  Fisher  create  a  mortgage  in  the  premises  ? 
Some  things  are,  to  my  mind,  exceedingly  clear.    In  the  first  place, 
the  deed  to  Walker  and  Fisher,  and  the  bond  by  them  to  Luther 
Bichardson,  are  to  be  treated  as  part  of  one  and  the  same  transac- 
tion.   They  were,  in  my  judgment,  executed  at  the  same  time ;  and 
if  not,  at  all  events  they  were  intended  to  be  contemporaneous  in 
their  object  and  operation.    Neither  was  to  be  of  any  force  or  valid- 
ity without  the  other.    The  bond  must  have  the  same  precise  effect 
and  construction,  as  if  it  were  inserted  in  the  body  of  the  deed.    If, 
by  being  so  inserted,  a  mortgage  could  be  created,  it  was  equally 
created  by  its  being  in  a  separate  instrument.    In  the  next  place,  no 
consideration  whatsoever  was  paid  by  Walker  and  Fisher  to  Luther 
or  Prentiss  Bichardson,  on  account  of  the  deed,  at  the  time  of  the 
execution  of  it,  or  has  been  at  any  time  since.    It  is  true,  that  there 
i^^t     is  the  consideration  of  the  thousand  dollars  stated  in  the  deed ;  but 
tfOvTy-^^'H  K-  it  was  purely  nominal.    No  person  pretends  that  that  sum  or  any 
g»w^i,^^**^  other  sum  was  in  fact  paid,  or  intended  to  be  paid.    If  this  were 
k^cAMAAn^^       the  whole  case,  the  deed  would  be  merely  voluntary ;  and  the  ques- 
i  tion  of  a  conditional  purchase  could  never  arise ;  for  to  constitute  a 

conditional  purchase,  there  must  be  a  sale  for  valuable  consideration 
between  the  parties,  with  a  right  of  repurchase.  A  mere  gift  would 
not  raise  the  question ;  and,  indeed,  there  is  no  pretence  in  the  pres- 
ent case  to  say  that  any  gift  was  intended. 

What,  then,  was  the  real  consideration  between  the  parties  ?  To 
me  it  appears  plain,  that  there  was  an  agreement  by  Walker  and 
Fisher,  at  the  request  and  for  the  benefit  of  Luther  Bichardson,  to 
pay  off  forthwith  the  incumbrance  of  Bennett  on  the  premises,  and 
thereby  to  save  the  equity  of  redemption  from  being  totally  extin- 

*  The  facts  here  stated  are  extracted  from  the  elaborate  report  of  the 
case,  pp.  486-493. 
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guished.  On  the  part  of  Bichardson,  there  was  an  agreement  to 
convey  the  premises  to  Walker  and  Fisher,  to  secure  the  payment 
of  this  advance  and  all  other  advances  made  by  them  toward  the 
extinguishment  of  the  antecedent  mortgages  and  all  expenditures  in 
improvements,  with  a  right  reserved  to  Richardson  of  reconveyance 
upon  his  repayment  thereof  within  five  years.  This  was  the  basis 
of  the  papers  actually  executed;  and  the  whole  transaction  would 
otherwise  be  without  any  just  aim  or  object.  Bennett's  title  to  the 
premises  would  become  in  a  few  days  absolute,  unless  he  was  re- 
deemed. Richardson  was,  notoriously,  unable  to  redeem  from  his 
own  funds,  and  that  inability  constituted  the  ground  of  the  applica- 
tion to  Walker  and  Fisher.  It  would  have  been  the  idlest  of  forms, 
and  the  most  useless  of  contrivances,  to  shift  the  title  from  Pren- 
tiss Richardson  to  Walker  and  Fisher,  if  it  was  the  design  of  all 
parties  that  it  should  perish  in  the  space  of  twelve  days,  without 
any  attempt  of  redemption.  The  very  nature  of  the  transaction 
demonstrates  to  my  mind,  that  the  redemption  of  Bennett  by 
Walker  and  Fisher  was  the  sine  qua  non  of  the  whole  arrangement. 
If  there  could  be  the  slightest  doubt  upon  this  bead  from  reading 
the  testimony  of  Walker  and  Fisher,  it  would  be  entirely  removed 
by  the  other  evidence  and  by  admitted  facts.  Bemis  says  that 
about  the  time  the  papers  were  finishing,  Bennett  passed  in  the 
street,  and  was  called  in;  and  Walker  and  Fisher  requested  Bemis 
to  ask  Bennett  to  appoint  a  time  when  they  should  meet  him  at 
Billerica  and  pay  him  the  money.  He  did  so  and  Bennett  ap- 
pointed the  time.  And  on  the  day  so  appointed.  Walker  and 
Fisher  and  Richardson  and  Bemis  met  at  Billerica,  and  the 
money  was  paid  by  Walker  and  Fisher,  and  the  deed  was  accord- 
ingly executed  to  them  by  Bennett.  This  is  as  pregnant  and  conclu- 
sive a  proof  of  the  real  nature  of  the  transaction  as  can  be  desired. 

Upon  this  posture  of  the  case,  what  ground  is  there  to  say 
that  there  was  a  conditional  sale  of  the  premises  to  Walker  and 
Fisher?  They  paid  nothing  to  Luther  Richardson  for  any  trans- 
fer of  his  right  to  them!  They  simply  paid,  at  his  request,  a  sub- 
sisting debt  due  from  him  to  Bennett,  and  took  a  transfer  from 
Bennett  of  his  interest  in  the  premises.  Beyond  this  they  paid 
nothing;  and  upon  the  reimbursement  of  this  and  all  other  ad- 
vances on  account  of  the  premises,  within  five  years,  the  premises 
were  to  be  restored  to  Richardson.  It  was  in  truth  but  the  transfer 
of  a  debt  from  one  creditor  to  another,  with  the  assent  of  the  debtor, 
expanding  the-  equity  to  redeem  the  estate  pledged  for  it  from  a 
few  days  to  five  years. 

It  has  been  said,  that  the  true  test,  whether  the  conveyance  in 
this  case  was  a  mortgage  or  not,  is  to  ascertain  whether  it  was  a 
security  for  the  payment  of  any  money  or  not.    I  agree  to  that ;  and 
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indeed^  in  all  cases  the  tme  test^  whether  a  mortgage  or  not^  is  to 
ascertain  whether  the  conveyance  is  a  security  for  the  performance 
or  non-performance  of  any  act  or  thing.  If  the  transaction  resolve 
itself  into  a  security,  whatever  may  be  its  form,  it  is  in  equity  a 
mortgage.  If  it  be  not  a  security  then  it  may  be  a  conditional  or  an 
absolute  purchase. 

It  is  said  that  here  there  was  no  loan  made,  or  intended  to  be 
made,  by  Walker  and  Fisher  to  Bichardson;  and  that  they  refused 
to  make  any  loan.  There  is  no  magic  in  words.  It  is  true  that 
they  refused  to  make  a  loan  to  him  in  money.  But  they  did  not 
refuse  to  pay  for  him  the  amount  due  to  Bennett  and  to  take  the 
premises  as  their  security  for  reimbursement  within  five  years. 

It  is  said  that  there  is  no  covenant  on  the  part  of  Hichardson  to/l 
repay  the  money  paid,  which  should  be  paid  by  Walker  and  Fisher  I 
to  discharge  the  incumbrances  on  the  premises.  But  that  is  by  no  / 
means  necessary  in  order  to  constitute  a  mortgage,  or  to  make  the|l 
grantor  liable  for  the  money.  The  absence  of  such  a  covenant  may^ 
in  some  cases,  where  the  transaction  assumes  the  form  of  a  con- 
ditional sale,  be  important  to  ascertain  whether  the  transaction  be 
a  mortgage  or  not ;  but  of  itself  it  is  not  decisive.  The  true  question 
,  js,  whether  there  is  still  a  debt  subsisting  between  the  parties  ca- 
,  pable  01  being  enforced  in  any  way,  in  rem  or  in  personam.  The 
doctrine  is  entirely  well  settiea ;  and  for  this  purposeit  is  sufficient 
to  refer  to  Floyer  v.  Lavington,  1  P.  Will.  H.  270,  271;  King  v. 
King,  3  P.  Will.  R.  360;  Longuet  v.  Scawen,  1  Ves.  R.  406;  Mellor 
V.  Lees,  2  Atk.  R.  496;  Goodman  v.  Grierson,  2  Ball  &  Beat.  R. 
278,  and  Conway's  Ex'rs  v.  Alexander,  7  Cranch  R.  237,  out  of 
many  cases.  Now,  it  seems  to  me  clear,  upon  admitted  principles  f 
of  law,  that,  upon  the  payment  of  the  money  due  to  Bennett  by 
Walker  and  Fisher,  Richardson  became  their  debtor  for  that 
amount,  as  it  was  paid  at  his  request,  and  for  his  benefit.  It  is  a 
common  principle,  that  if  A.,  at  the  request  of  B.,  pays  a  debt  due 
by  him  to  C,  A.  may  recover  the  amount  in  assumpsit  for  money 
paid  to  his  use,  or  for  money  lent  and  accommodated.  In  my  judg-|[ 
ment,  that  is  the  very  case  at  bar. 

If  it  should  be  asked  why  no  personal  obligation  was  given  by 
Richardson  on  this  occasion  to  pay  the  money,  it  might  be  an- 
swered that  the  whole  circumstances  of  the  present  case  show  an 
extreme  looseness  in  the  transaction  of  business  between  the  parties ; 
and  considering  that  much  of  it  was  done  by  the  advice  and  with 
the  assistance  of  counsel,  it  is  not  very  creditable  to  the  skill  and 
diligence  of  the  profession.  The  negotiations  between  Flagg  and 
Mann  and  Richardson  evince  a  most  obstinate  carelessness  in  the 
draft  and  execution  of  important  instruments,  leaving  much  to 
personal  confidence  and  the  imperfect  recollections  of  the  parties,  as 
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well  as  that  of  the  witnesses.  And  there  is  no  ground  for  surprise 
in  finding  the  same  laxity  pervade  the  arrangements  of  Siehardson 
with  Walker  and  Fisher.  But  the  satisfactory  answer  is  that  Kich- 
ardson  was  poor  and  embarrassed,  and  Walker  and  Fisher  relied  on 
the  premises  for  a  full  indemnity  and  satisfaction  of  all  their  ad- 
vances, believing  that  Kichardson  would  never  be  able  to  redeem. 
They  were  indiflferent  about  the  personal  obligation,  as  they  pos- 
sessed an  adequate  fund  in  their  own  hands. 

It  is  well  known  that  Courts  of  Equity  lean  against  construing 
contracts  of  this  sort  to  be  conditional  sales :  and,  therefore,  unless 
the  transaction  be  clearly  made  out  to  be  of  that  nature,  it  is  always 
construed  to  be  a  mortgage.  So  Iiord  Hardwicke  laid  down  the 
doctrine  in  Longuet  v.  Scawen,  1  Ves.  H.  406,  and  it  has  never  been 
departed  from.  The  onus  prohandi,  then,  is  on  the  defendants  to 
establish  it  to  be  a  conditional  sale.  If  it  be  doubtful,  then  it  must 
be  construed  to  be  a  mortgage. 

If  we  look  to  the  condition  of  the  bond,  it  is  diflScult  to  resist  the 
impression  that  it  is  precisely  in  its  terms  such  as  would  be  appro- 
priate if  the  conveyance  were  a  mere  mortgage  to  secure  future 
advances  to  be  made  by  Walker  and  Fisher  in  discharge  of  the  in- 
cumbrances referred  to  in  the  recital.  The  language  of  the  accom- 
panying lease  points  to  the  same  conclusion.  The  dwelling  house 
and  garden  (a  valuable  part  of  the  premises)  were  let  to  Hichard- 
son  for  five  years  at  a  nominal  rent ;  a  proceeding  not  easily  recon- 
cilable with  the  notion  of  a  positive  purchase,  but  quite  reconcilable 
with  the  notion  of  a  mortgage.  That  lease  contains  some  language 
not  without  significance  on  this  subject.  The  lease  is  "  for  the  term 
of  five  years  from  this  date,  yielding  and  paying  therefor  the  sum 
of  one  cent  annually,  unless  the  said  premises  shall  be  redeemed  by 
the  said  Luther,  agreeably  to  the  provisions  of  a  bond  bearing 
even  date  herewith  from  Walker  and  Fisher  to  said  Luther."  I  do 
not  lay  great  stress  upon  the  word,  "  redeem,"  in  this  lease,  as  con- 
clusive in  regard  to  the  understanding  of  the  parties,  though  it  is  a 
word  peculiarly  appropriate  to  the  case  of  a  mortgage;  for  it  is 
sometimes  used  as  equivalent  to  ^^  reconvey."  But,  certainly,  it  is 
not  without  weight  in  a  case  of  this  nature ;  and  it  was  relied  on  by 
Lord  Hardwicke  in  Lawley  v.  Hooper,  3  Atk.  R.  278,  as  indicative 
of  a  mortgage.  But  the  fact  that  Walker  and  Fisher  were  not  to  go 
into  possession  of  the  entire  premises,  but  that  Richardson  was  to 
retain  the  possession  of  a  valuable  portion  for  five  years,  without 
payment  of  any  rent,  is  certainly  important.  It  is  remarked  by  Mr. 
Butler,  in  his  learned  note  to  Co.  Lit.  204,  b,  that  the  circumstance 
that  the  grantee  was  not  to  be  let  into  immediate  possession  of  the 
estate,  affords  a  presumption  of  its  being  a  mortgage. 

It  is  not  unimportant,  also,  that,  in  the  very  assignment  made 
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of  the  bond  by  Richardson  to  Flagg  and  Mann,  the  conveyance  to 
Walker  and  Fisher  is  expressly  described  as  a  mortgage.  And  sup- 
posing that  assignment  to  be  a  valid  and  subsisting  instrument,  it  is 
not  easy  to  see  how  Mann  can  now  be  permitted  to  set  up  that  con- 
veyance as  an  absolute  estate  to  defeat  the  rights  of  his  co-assignee, 
he  having  purchased  in  the  title  for  his  sole  account. 

But  what  strikes  me  as  most  material  in  this  case  is  the  allega- 
tion by  both  Walker  and  Fisher  in  their  testimony  that  notwith- 
standing the  conveyance  to  them,  they  did  not  contract,  and  were 
not  bound,  to  pay  off  any  of  the  incumbrances.    If  this  were  true, 
there  would  be  an  end  of  treating  it,  as  has  been  already  suggested, 
as  a  conditional  purchase.     I  have  endeavored  to  show  that  .they 
were  positively  bound  to  pay  oflf  Bennett's  incumbrance.    In  regard 
to  the  antecedent  mortgages,  they  positively  deny  that  they  engaged 
to  pay  them  oflf.    Now,  if  this  be  true,  it  would  be  impossible  to 
consider  this  as  a  conditional  purchase  without  the  grossest  injus- 
tice.   The  purchase  would  be  for  little  less  than  a  tenth  of  the  valuef 
of  the  property;  for  Bichardson  would  still  be  personally  bound| 
for  the  payment  of  those  mortgages.    Nay,  he  would  be  boimd  to 
pay  to  Walker  and  Fisher,  as  the  assignees  of  those  mortgages,  and 
now  to  Mann,  as  their  assignee,  the  full  amount  due  on  those  mort- 
gages,  notwithstanding  tlie  extinguishment  of  his  title  in  the  prem- 
ises, by  the  lapse  of  the  five  years.     Those  mortgages,  in  their 
view  of  the  matter,  are  still  subsisting  mortgages,  capable  of  being 
Enforced  at  law,  and  were  not  to  be  extinguished  by  the  purchase 
and  assignment  to  themselves.    So  that,  if  this  be  admitted  to  be 
the  true  interpretation  of  the  whole  arrangement,  Walker  and 
Fisher  obtain  property,  confessedly  worth,  in  their  own  opinion, 
more  than  $10,000,  by  the  payment,  at  most,  of  the  sum  of  $1200 
only,  to  Bennett.    I  have  not  heard  any  such  doctrine  contended  for 
at  tfte  argument,  although  it  seems  to  me  a  natural  consequence 
from  the  positions  assumed.  If  the  mortgages  were  not  agreed  to  be 
extinguished  by  Walker  and  Fisher  when  they  took  the  conveyance, 
nothing  nas  since  been  done  by  the  parties  to  extinguish  them.    On' 
the  other  hand,  if  that  transaction  was  a  mortgage,  the  whole  pro- 
ceedings are,  in  legal  operation,  exactly  what  they  should  be.    The 
debt  to  Bennett  and  the  mortgages  constitute  a  subsisting  lien  on 
the  premises ;  and  they  must  be  paid  by  Richardson,  before  he  can 
claim  a  reconveyance.     Now,  it  has  been  well  remarked  by  Mr. 
Butler,  in  the  note  above  cited  (Co.  Litt.  204,  b,  note  1),  that  if  the 
money  paid  by  the  grantee  is  not  a  fair  price  for  the  absolute  pur- 
chase of  the  property  conveyed  to  him,  it  affords  a  strong  presump 
tion  that  the  conveyance  was  a  mere  mortgage.     The  same  sug- 
gestion was  pointedly  made  in  Conway's  Ex'rs  v.  Alexander  (7 
Cranch,  R.  241). 
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On  the  contrary,  if,  in  opposition  to  the  positive  testimony  of 
Walker  and  Fisher,  we  are  to  deem  it  a  part  of  the  agreement  at 
the  time  of  the  conveyance  to  them  that  they  should  pay  off  the 
mortgages,  having  their  security  for  their  advances  upon  the 
premises,  then  the  same  considerations  apply  to  this  as  to  the  pay- 
ment to  Bennett.  The  payments  so  made  vrere  for  debts  of  Hichard- 
son,  and  paid  at  his  request. 

I  observe  that  the  assignments  of  these  mortgages  to  Walker  and 
Fisher  speak  of  the  debts  as  subsisting  debts,  and  the  mortgages  as 
liable  to  be  redeemed  by  Kichardson;  and  Walker  and  Fisher  are 
authorized  to  receive  the  sums  due  thereon  for  their  own  use. 

But  it  is  said,  that  it  was  distinctly  understood,  that  the  convey- 
ance should  not  be  a  common  mortgage;  and  that  the  premises 
should  be  irredeemable  after  the  five  years;  and  that  the  shape 
which  the  negotiation  took  was  for  the  very  purpose  of  accomplish- 
ing this  object.  Be  it  so;  still  if  in  fact  the  conveyance  was  a 
mere  security  for  advances  to  be  made  to  Hichardson,  and  the 
premises  were  redeemable  upon  payment  of  these  advances  within 
the  five  years,  in  contemplation  of  law  it  was  a  mortgage,  whatever 
name  the  parties  might  choose  to  give  to  it.  Nothing  is  better  set- 
tled than  the  doctrine,  that  where  the  conveyance  is  a  mere  security, 
it  is  a  mortgage ;  and  that  if  it  be  a  mortgage,  the  parties  cannot — 
by  their  agreement  that  there  shall  be  no  equity  of  redemption  after 
a  limited  time — change  the  rights  of  the  mortgagor.  The  common 
maxim  is,  once  a  mortgage,  always^  mortgage.  The  right  to  re- 
deem is  a  necessary  incident,  and  cannot  be  extinguished  by  a  mere 
covenant  that  it  shall  not  be  claimed  after  a  limited  period.  It 
seems  to  me  that  the  shape  of  the  transaction  was  merely  to  evade 
the  principles  of  law  applicable  to  mortgages.  Walker  and  Fisher 
were  willing  to  make  advances  to  pay  Richardson's  debts,  and  to 
reinstate  him  in  his  equity  of  redemption.  They  were'  willing  to 
give  him  five  years  to  repay  the  advances  and  redeem  the  estate. 
But  they  meant,  after  that  lapse  of  time,  to  hold  the  estate,  if  unre- 
deemed, by  an  absolute  title.  This  appears  to  be  the  manner  in 
which  Bemis  understood  the  transaction;  and  the  only  mistake  m[ 
the  matter  has  been  a  mistake  of  law.  Luther  Richardson's  own 
testimony  points  still  more  distinctly  to  the  transaction  as  being 
a  mortgage  in  contemplation  of  law,  whatever  might  have  been 
the  understanding  of  the  parties  as  to  its  redeemable  quality.  The 
negotiation,  according  to  his  statement,  began  in  asking  a  loan  and 
ended  in  an  agreement  to  pay  off  all  the  incumbrances,  taking  the 
conveyance  for  the  repayment  within  five  years. 

There  is  an  intrinsic  difficulty  in  treating  this  transaction  as  a  ^^J^^  a^  ^ 
conditional  sale,  in  whatever  manner  the  circumstances  are  viewed.  ^ 

it  seems  to  be  of  the  very  essence  of  a  sale,  that  there  should  be  a   ^ 
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fixed  price  for  the  purchase.  The  language  of  thk  civil  law  on  this 
subject  is  the  language  of  common  sense.  Pretium  autem  constittti 
oportet;  nam  nulla  emptio  sine  pretio  esse  potest,  say  the  Insti- 
tutes (lib.  3,  tit.  24).  Ulpian,  in  the  Digest,  repeats  the  same  sug- 
gestion; Sine  pretio  nulla  venditio  est  (lib.  18,  tit.  1,  c.  2).  Now, 
here  is  not  the  slightest  proof,  in  this  case,  of  any  sum  being  agreed 
on  as  the  price  of  the  purchase.  No  money  was  in  fact  paid ;  and  if 
Walker  and  Fisher  are  to  be  relied  on,  none  was  contracted  to  be 
paid;  and  even  the  incumbrances  were  not  to  be  discharged.  The 
money  which  was  to  be  repaid  on  the  reconveyance,  was  only  what 
had  been,  in  the  intermediate  time,  actually  paid  to  discharge  the 
incumbrances  and  expended  in  improvements.  If  none  had  been 
so  paid,  none  was  to  be  repaid.  So  that  not  only  was  there  no 
fixed  price;  but  the  premises  stood  as  a  mere  security  for  future 
advances. 

Hitherto  the  case  has  been  considered,  upon  the  question  of  mort- 
gage or  not,  upon  the  footing  not  merely  of  the  conveyance  and 
bond,  but  of  the  parol  evidence  admitted  as  explanatory  of  the  in- 
tent of  the  parties.  It  has  been  suggested,  however,  on  behalf  of  the 
plaintiff,  that  as  the  papers,  upon  their  face,  taken  together,  do 
actually  import  a  mortgage,  it  is  not  competent  to  admit  parol 
evidence  to  control  their  legal  effect.  There  is  weight  in  the  objec- 
tion ;  for,  in  my  judgment,  the  papers,  taken  together,  do  distinctly 
proclaim  the  case  to  be  a  present  mortgage  for  future  advances. 
But  it  is  unnecessary  to  consider  this  objection,  as  the  same  con- 
clusion is  arrived  at  upon  a  full  survey  of  all  the  parol  evidence  and 
circumstances  attendant  upon  the  transaction. 
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COTTERELL    v.    PURCHASE.    dj^Ciol  Zt^ 
Court  op   Chancery,   1734. 
{Cos.  temp.  Talb.  61.) 

(The  plaintiff  and  her  sister  being  seised  of  an  estate  in  Yorkshire 
as  jointenants,  the  plaintiff  by  lease  and  release,  in  consideration 
of  104t.  conveys  the  moiety  to  the  defendant  and  his  heirs:  but  it 
was  admitted,  that  the  conveyance  (though  absolute  in  law)  was 
intended  by  the  parties  as  a  mortgage,  to  be  redeemable  on  payment 
of  the  money  with  interest.  Sometime  after,  in  the  year  1708.  those 
deeds  were  cancelled ;  and  in  consideration  of  a  farther  sum,  which 
^^  made  up  the  whole  184Z.  she  conveys  the  estate  in  manner  as  be- 

f£^'H^<4^'-   fore,  but  with  this  farther  covenant.  That  she  would  not  agree  to 
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any  division  or  partition  of  the  estate,  or  make,  or  cause  to  be 

made,  any  division  or  partition  thereof,  without  the  licence,  consent,  ,^ 

advice  and  appointment  of  him  the  said  Benjamin  Purchase.    At    ^U^l^  "^jn  *V'*^'^ 

the  time  of  this  conveyance  the  plaintiff's  sister  was  in  possession  of    ^  (^(^  «"  *^ 

the  whole  estate,  and  so  continued  till  the  year  1710.  when  the  de~  /^  ^  4M^m  . 

f^dant  turned  her  out  of  possession  of  the  moiety  by  ejectment ;     /yC^ 

and  from  that  time  he  enjoyed  it  quietly  till  172fi^flt  which  time 

the  plaintiff  filed  her  bill  to  [be]  let  into  redemption ;  to  which  the 

defendant  pleaded  himself  an  absolute  purchaser  for  a  valuable 

consideration;  and  in  1732.  the  cause  coming  to  be  heard  upon  the 

merits,  the  Master  of  the  Rolls  was  of  opinion,  that  the  deeds  of 

1708.  amounted  to  an  absolute  conveyance :  and  dismisssed  the  bill. 

For  the  defendant  were  given  in  evidence  several  particulars  To 
shew  that  by  the  deeds  of  1708.  the  parties  intended  an  absolute 
conveyance  of  this  estate.  And  it  was  insisted  that  as  the  deeds 
were  an  absolute  conveyance  in  law,  by  the  statute  of  frauds  no 
trust  or  mortgage  could  be  implied  withoift  an  agreement  in 
writing.  And  they  insisted  likewise,  that  as  the  defendant  hadl 
been  in  possession  ever  since  the  year  1710.  the  plaintiff  was  barred! 
of  the  redemption  by  the  statute  of  limitations. 

It  was  said  on  the  other  hand  for  the  plaintiff.  That  the  de- 


SECUBITY. 


[chap.  II. 


.  lendant^B  plea  admitted  the  first  conveyance  made  in  consideration 
of  the  104Z.  to  be  intended  but  as  a  mortgage ;  and  that  the  second 
conveyance  was  in  the  same  form,  excepting  the  covenant ;  and  that 
it  was  therefore  probably  intended  i^  the  same  manner.  That  as  to 
^the  covenant,  it  made  strongly  for  the  plaintifif ;  since  to  suppose  a 
^person  would  absolutely  sell  away  his  estate,  and  then  covenant 
not  to  make  a  division  of  it,  is  absurd.  That  the  statute  of 
frauds  makes  nothing  against  the  plaintifif ;  this  being  in  nature 
ofa  resulting  trust,  and  so  within  the  proviso  in  that  statute.  Nor 
can  the  statute  of  limitations  aflfect  the  plainiff ;  since  in  cases^of 
re3emptions  the  court  always  gives  what  it  thinks  a  reasonable 
time.  And  though  the  general  rule  be  not  to  exceed  twenty  years, 
unless  it  be  upon  extraordinary  circumstances ;  yet  that  rule  cannot 
affect  the  plaintiff,  who  did  not  lose  possession  till  1710.  and 
brought  her  bill  in  1726. 

Lord  Chancellor  [Talbot].  The  case  is  something  dark. 
The  first  deed  is  admitted  to  be  a  mortgage ;  and  the  second  is  made 
in  the  same  manner,  excepting  an  odd  sort  of  covenant,  which  is 
the  darkest  part  of  the  case:  for,  to  suppose  that  it  is  an  absolute F 
conveyance,  and  to  take  a  covenant  from  one  who  had  nothing  to  do  I 
with  the  estate,  makes  both  the  parties  and  covenants  vain  and 
ridiculous.  But  then  it  will  be  equally  vain  and  ridiculous  if  you 
suppose  ihe  deea  not  an  absolute  conveyance:  so  that  it  is  of  no 
great  weight,  ana  must  be  laid  out  of  the  question.  Then  as  to  the 
circumstances;  on  one  side  has  been  shewed  an  account  stated  of 
money  received;  and  it  is  there  said  so  much  received  on  account 
of  purchase  money,  and  in  another  general  account  the  sum  of 
184Z.  is  called  purchase  money.  Then  as  to  the  agreement  in  1710. 
that  if  the  plaintiff  had  a  desire  for  it,  she  should  have  her  estate 
again  upon  payment  of  the  money  with  Interest,  and  the  costs  Tie 
had  been  at :  this  shews  it  was  not  redeemable  at  first.  There  Have 
been  strong  proofs  on  botn  giaes  as  to  tne  value :'one  has  shewn  the 
rent  to  be  but  27Z.  per  ann.  and  then  aeaucting  one  third  out  of  it  ii 
for  the  dower  of  the  plaintiff's  mother,  a  moiety  of  what  remains  is 
near  the  value  of  the  money  paid.  The  other  side  has  shewn  the  rent 
to  be  40Z.  per  ann.  But  I  rather  ^ive  credit  to  the  first :  because  it 
is  certain  the  dower  was  but  9/.  per  ann.  SJo  that,  upon  the  whole, 
I  am  inclined  to  think  this  was  at  first  an  absolute  conveyance. 


^ acquiescence  unaer  tne  aeienaant  s 

possession  is,  to  me,  a  strong  evidence  that  it  was  to  be  an  absolute 
conveyance;  otnerwise,  tne  length  of  time  wouia  not  nave  signmecTr 
for,  they  who  take  a  conveyance  of  an  estate  as  a  mortgage,  without 
any  defeazance,  are  guilty  of  a  fraud;  and  no  length  of  time  will 
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T  bar  a  fraud.  Besides,  here  the  bill  was  filed  in  1726.  And 
though  the  cause  has  lain  dormant ;  yet  it  is  not  like  making  an  en- 
try and  then  lying  still;  for,  in  the  present  case,  the  defendant 
might  have  dismissed  the  bill  for  want  of  prosecution,  or  they 
themselves  might  have  set  down  the  plea  to  be  argued. 

In  the  Northern  parts  it  is  the  custom  in  drawing  mortgages  to 
make  an  absolute  deed,  with  a  defeazance  separate  from  it;  but  I 
think  it  a  wrong  way ;  and,  to  me,  it  will  always  appear  with  a  face 
of  fraud :  for,  the  defeazance  may  be  lost ;  and  then  an  absolute  con- 
veyance is  set  up.  I  would  discourage  the  practice  as  much  as  pos- 
sible.* iLjiiijU^'' 

Upon  the  circumstances  of  the  case,  aflBrmed  the  decree,  &c.  ^ 

-v^tOCt.    '9i.   Yc.  d-urvL   UOhJ-  u^cJa  ^jl.^  u^> 

^       '  KELLEEAN  v.  BROWN.  i:Sju:t'M^ a-^  ^  ^'^  J^ 

Supreme  Judicial  Court  of  Massachusetts,  1808.  y  *>v/p>^  J^Jut^ 

(^  Mass,  us,)    ^^^     u^^K^^u^y^ 

This  was  a  writ  of  entry,  and  upon  the  general  issue  pleaded^  aiiuf^i^'^ 
was  tried  before  Thatcher,  J .,  September  term,  1806,  when  a  ^^r-  r^  vi  §4^0 jLt 
diet  was  rendered  for  the  demandant.  ^^rJ  ^^ 

In  support  of  the  action,  the  demandant  read  in  evidence  a  deed   ^^   drtt^J^ 
of  Timothy  Manly  conveying  the  land  demanded  to  the  demand— A^^^^^   /TV^  - 
ant  in  fee.  ^  y 


The  tenant,  in  defence  of  the  action,  having  prayed  in  aid  the  "y  ^jiJ^^ 
title  of  Timothy  Manly,  under  whom  he  claims  the  premises  as  AC^c/ 4^  Kl^^  * 
his  tenant^  the  counsel  for  the  tenant,  to  show  the  demandant ^!fA^  ^^^t,  ^^Tl 
ought  not  to  have  judgment,  except  as  in  an  action  upon  a  "^Q^^j  ^      /      JTiaJ 
gage,  offered  to  read  in  evidence  an  ayeement  in  writing  sigped  ^-^^^  • 

by  the  demandant,  and  bearing  even  date  with  the  deed  aforesaid^ 
in  the  jfcllowing^  terms,  viz. :  ^^  xnomaston^  May  26,  1800.  I, 
Edward  Kelleran,  the  subscriber,  having  purchased  of  Timothy 
Maidy  a  lot  of  land  lying  in  said  Thomaston,  containing  fifty 
acres  (being  the  Jot  which  the  said  Manly  purchased  of  Ebenezer 

^  '^  So  where  an  absolute  conveyance  is  made  for  such  a  sum  of  money, 
and  the  person  to  whom  it  was  made,  instead  of  entering  and  receiving 
the  profits,  demands  interest  for  his  money  and  has  it  paid  him,  this  will 
be  admitted  to  explain  tne  naturfe  ot  the  conveyance." — Fer  Lord  Ch. 
Nottingham,  in  MtuDwell  v.  Lady  Mountacute,  Finch,  Pre.  Ch.  526  (1719). 

"  Suppose  a  person  who  advances  money  should,  after  he  has  executed  I 
the  absolute  conveyance,  refuse  to  execute  the  defeasance,  will  not  this  \ 
court  relieve  against  such  fraud?"— Per  Lord  Ch.  HardwirlcA.  in  WnU-,^ 
V.  Walker,  2  Atk.  98  (1740). 
12 
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Bly)  for  which  I  have  received  a  warranty  deed;  but  if  the  said 
Manly  shall  repay  me  the  the  sum  of  four  hundred  dollars,  with  the 
lawful  interest  on  the  same  in  one  year  from  the  date  hereof,  I  then 
will  reconvey  the  said  lot  of  land  to  him.  Edward  Kelleran ;"  and 
also  offered  to  prove  to  the  jury  that  the  tenant,  Brown,  at  the 
tmie  of  the  commencement  of  this  action,  and  for  a  long  time 
before,  was^  and  ever  since  has  been,  tenant  at  will  of  the  premises 
demanded,  under  the  said  Timothy  Manly,  the  aid  of  whose  title 
is  prayed  in  this  action. 

The   demandant's   counsel   objecting,  the   judge   rejected   said  If 
agreement  and  evidence,  as  inadmissible.    To  which  opinion  of  the 
judge  the  counsel  for  the  tenant  excepted,  as  erroneous;  where- 
upon the  cause  stood  continued  for  the  opinion  of  the  Court  upon 
the  said  exceptions. 

At  last  June  term  in  this  county,  the  cause  was  briefly  spoken 
to  by  Mellen  in  support  of  the  exceptions,  and  thence  continued 
for  advisement,  and  now  the  opinion  of  the  Court  was  delivered  by 

Parsons,  C.  J.  The  demandant  has  sued  a  writ  of  entry,  to 
recover  his  seisin  of  the  lands  demanded  in  his  writ  and  count. 
The  tenant  pleads  the  general  issue,  and  to  maintain  the  issue  on 
his  part,  offers  to  give  in  evidence  that  he  is  the  tenant  at  will  to 
one  Timothy  Manly;  and  that  Manly  conveyed  the  lands  de- 
manded to  Kelleran  in  mortgage.  To  prove  that  the  conveyance 
was  a  mortgage,  he  offered  to  read  in  evidence  a  contract  in  writ- 
ing, under  the  demandant's  hand,  of  the  following  tenor:  (Here 
his  honor  read  the  agreement  before  recited.)  But  the  judge 
rejected  the  evidence  that  he  was  tenant  at  will,  and  refused  to  let 
this  contract  be  read  to  the  jury. 

As  the  demandant,  in  his  writ,  had  demanded  a  freehold  of  the 

record 


^ 


u^ 


M^^  •  J  iA^V^tenant,  he,  by  pleading  the  general  issue,  had  admitted  on 
Ljjtfi^]   *^    '^**'/j^^^  ^®  "^^s  ^^®  tenant  of  the  freehold.     He  was,  therefore,  es- 
r!*\^    r^  f/^    topped  from  proving  that  he  had  not  the  freehold  but  was  a  ten-  | 
^^>^  * '        ant  at  will. 

A  I    As  to  the  effect  of  the  written  contract,  if  it  be  an  instrument  of 
^*  t^l      defeasance  at  common  law  of  the  conveyance  made  by  Manly  to 

"li  ^  the  demandant,  the  tenant  might  have  read  it  in  evidence  to  show 

I"   *  ^jtSf'  I  that  the  demandant  was  entitled  only  to  the  conditional  judg- 

0  I  ment,  as  in  a  suit  to  foreclose  a  mortgage. 

In  chancery,  whenever  it  appears,  from  written  evidence,  that 
land  is  conveyed  as  a  pledge  to  secure  the  payment  of  money,  the 
conveyance  will  be  treated  as  a  mortgage,  in  whatever  form  the/ 
land  was  pledged,  and  if  we  had  all  the  equity  powers  of  a  Court! , 
of  Chancery,  I  should  be  satisfied  that  the  conveyance  in  this  casejj 
with  the  written  contract  of  defeasance,  would  be  deemed  in  equit}i|  | 
a  mortgage,  and  the  grantiie  would  be  allowed  to  redeem. 


-TxjJ.- cJUMir     ^cx-^    \  jh^^Unf^      /^ /^    /jM 
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But  the  equity  powers  of  this  Court  are  derived  from  statute, 
and  are  extremely  limited.  We  can  relieve  mortgagors  only  in 
eases  where  the  lands  are  granted  on  condition,  by  force  of  any 
deed  of  mortgage,  or  bargam  ana  sale  witn  defeasance.  (  Vide  Stat- 
utes 1785,  c.  55i5;^  I7y8,  c.  "^V.)  ^ow  a  defeasance  of  any  instru- 
ment of  conveyance  must  be  of  as  high  a  nature  as  the  convey- 
ance, must  be  executed  at  the  same  time,  and  is  to  be  considered 
as  part  of  it ;  so  that  the  conveyance  and  defeasance  must  be  taken 
together  and  considered  as  parts  of  one  contracts  If,  therefore, 
the  conveyance  is  by  deed,  the  defeasance  must  be  by  deed.  Inj. 
this  case  the  conveyance  by  Manly  to  Kelleran  was  by  deed,  and 
the  agreement  by  Kelleran  was  merely  by  a  simple  contract ;  and, 
however  it  might  in  equity  have  the  effect  of  a  defeasance,  at  law  it 
is  not  a  defeasance  of  the  deed  of  Kelleran. 

The  counsel  for  the  tenant  referred  to  the  statute  of  1802,  c.  33, 
which  provides  that  no  conveyance  of  any  land,  unless  for  a  term  m  . 

less  than  seven  years,  shall  be  defeated  or  incumbered  by  any  bond  ay  V  <^^^/^^*^«h<^ 
or  other  deed^  or  instrument  of  defeasance,  unless  they  are  regis-  "Uju^  ^^^  ^ 
tered.    This  provision  cannot  avail  to  enlarge  our  jurisdiction,     cLuljJ^  . 
which  was  not  within  the  purview  of  the  act.  ^What    shall    be 
deemed  an  instrument  of  defeasance  must  still  "be  determined  upon 
the    principles    of  the  common    law.     The  written    contract    to^ 
Kelleran  not  under  his  seal  was,  in  our  opinion,  properly  rejected 
as  evidence. 

Judgment  according  to  the  verdict. 


STRONG  V.  STEWART. 

CouBT  OF  Chancery  of  New  Yoek,  1819. 

(4  Johns,  Ch.  167.) 

Bill  to  redeem  mortgaged  premises.  The  defendant  set  up  an 
absolute  sale,  by  an  assignment,  absolute  in  terms,  of  the  right  of 
Mitchell  in  the  land,  and  denied  the  fact  of  a  loan.  But  the  de- 
fendant, at  the  same  time,  admitted  in  his  answer,  that  after  the 
assignment  was  executed  he  gave  Mitchell,  at  his  request^'^ime  to 
return  the  money,  and  take  back  the  assignment. 

Jf arol  proof  was  taken,  which  established  conclusively  the  fact 

^  An  Act  giving  Remedies  in  Equity,  Perpetual  Laws  of  Mass.,  p.  138. 
Compare  Mass.  Stat.  1855,  c.  194,  §  1;  Gen.  Stats.,  c.  113,  §  2,  and  see 
page  l9Q,post.      '^   ft  T  iT  th  ^4^^   tt  hUX  £c.  ^c^u/w-  rv^^ 
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of  a  loan,  and  not  a  pnrchase  and  sale;  and  that  the  assignment 
was  made,  given  and  received,  by  way  of  security  for  a  loan. 
*  The  Chancellor  [Kent].  On  the  strength  of  the  authorities, 
and  on  the  proof  of  the  loan,  and  of  the  fraud,  on  the  part  of  the 
defendant,  in  attempting  to  convert  a  mortgage  into  an  absolute 
sale,  I  shall  decree  an  existing  right  in  the  plaintiffs  to  redeem. 
The  cases  of  Cotter  ell  v.  Purchase,  Cases  temp.  Talbot,  61 ;  Max- 
well v.  Mountacute,  Prec.  in  Chancery,  626 ;  Washburn  v.  Merrills, 
1  Day's  Cases  in  Error,  139,  and  the  acknowledged  doctrine,  in  2 
Atk.  99,  258,  3  Atk.  389,  and  1  Powell  on  Mortg.  104  (4th  Lon-i 
don  edit.)  are  sufficient  to  show,  that  parol  evidence  is  admissible 
in  such  cases,  to  prove  that  a  mortgage  was  intended,  and  not  an 
absolute  sale,  and  that  the  party  had  fraudulently  perverted  the 
loan  into  a  sale.  In  this  case,  the  admissions  in  the  answer  were 
sufficient  to  presume  a  mortgage,  against  the  absolute  terms  of  the 

assignment  ,  ^.lI^^  l<3^-4^  ^^  ^  ^^^^ 

^7>tU  /teu  c^eJx^— ••«  ^^*:^^ rve&ee  accordingly.     ^ 

OWN   OF  READING   v.'mVESTON.  V^^^Sx.^  ^   a^ 

Supreme  Court  op  Errors  of  Connecticut,  1830.^    jT^'  ^        j 

This  was  an  action  of  assumpsit  for  the  support  of  the  Unfe  and  ^  (^  ^ 
minor  children  of  Samuel  Darling.  -  1/ 

The  cause  was  tried  (after  two  former  trials),*  at  Fairfield,  De-   <^^^m 
cember  term,  1829,  before  Williams,  J.  ALu^   i^ 

The  paupers  derived  their  settlement  from  Lucy  Darling,  the    g^     t^tPc 
mother  of  Samuel  Darling.     She  was  once  an  inhabitant  of  the 
town  of  Weston.    The  defendants  claimed,  that  in  March,  1808, 
she  became  the  owner  of  a  piece  of  land  in  the  town  of  Reading 
of  the  value  of  800  dollars,  by  virtue  of  a  deed  from  one  Josepl 

* "  Courts  of  equity  generally  exercise  such  power.    While  the  grounds  I    ^  "^ 

upon  which  the  doctrine  is  admitted  vary  with  different  courts,  there  is 
a  great  concurrence  of  opinion  as  far  as  the  result  is  concerned.    In  our 
judgment,  it  is  a  sound  policy  as  well  as  principle  to  declare  that,  to  take 
an  absolute  conveyance  as  a  mortgage  without  any  defeasance,  is  in  equity 
a  fraud.    Experience  shows  that  endless  frauds  and  oppressions  would  be 
perpetrated  under  such  modes,  if  equity  could  not  grant  relief.    It  is  taking 
an  agreement,  in  one  sense,  exceeding  and  differing  from  the  true  agree- 1 
ment.    Instead  of  setting  it  wholly  aside,  equity  is  worked  out  by  adapting  I 
it  to  tlie  purpose  originally  intended.     Equity  allows  reparation  to  bel 
made  Dy  admitting  a  verbal  defeasance  to  be  proved."— Per  Peters,  J.,  in 
Stinchfield  v.  Milliken,  71  Me.  567   (1880). 

» See  7  Conn.  Rep.  143,  409.— i2ep. 
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Burr.  This  deed  was,  on  the  face  of  it,  an  absolute  deed,  in  the 
usual  form,  containing  the  usual  covenants.  A  writing  (recited  at 
length,  7  Conn.  Eep.  144)  was  made  and  signed  by  her,  and  deliv- 
ered to  Burr,  simultaneously  with  the  delivery  of  the  deed,  bind- 
ing herself,  if  Burr  should  within  three  years  bring  her  the  800 
dollars,  with  interest,  to  deliver  up  to  him  such  deed,  but  if  he 
should  fail  to  bring  the  money  by  the  time  limited,  he  should  for- 
feit all  claim  to  such  deed.  The  defendants  claimed  that  imme- 
diately after  the  execution  of  the  deed,  Lucy  Darling,  the  grantee, 
went  into  possession  of  the  land  thereby  conveyed,  and  possessed 
it  in  her  own  right  in  fee  until  the  year  1813.  It  was  admitted 
that  she  occupied  part  of  the  house  and  garden,  belonging  to  the 
premises;  and  that  Burr  occupied  the  remaining  part,  during  the 
period  specified.  Evidence  was  introduced  as  to  the  character  of 
their  respective  possessions,  or  the  right  in  which  they  occupied  the 
premises;  the  plaintiffs  claiming  that  Lucy  Darling  occupied  as 
mortgagee  under  Burr  and  not  in  her  own  rigEE  In  support  of 
this  claim  the  plaintiffs  introduced  proof  of  her  declaration  that 
she  had  only  a  mortgage  of  the  premises,  and  other  parol  evidence 
to  shew  that  the  deed  and  writing  were  given  only  to  secure  a  sum 
of  money,  which  Burr  at  that  time  borrowed  of  her,  and  for  which 
he  gave  her  his  notes.  This  evidence  was  objected  to  by  the  de-j 
f endants,  but  was  received  subject  to  the  opinion  of  the  court.  And  \ 
the  court  charged  the  jury  that  such  evidence  was  proper  to  shew 
the  nature,  character  and  extent  of  her  occupation ;  but  that  in  this 
suit  parol  evidence  could  not  be  admitted  to  alter,  enlarge  or  ex- 
plain the  deed  or  condition,  or  to  shew  that  this  conveyance  was  a 
mortgage. 

The  jury  returned  a  verdict  for  the  defendants;  and  the  plain- 
tiffs movea  for  a  new  trial,  for  a  misdirection. 

JtlosMEB,  Ch,  J.  The  only  question  in  the  case  is,  whether  the 
parol  evidence  offered  by  the  plaintiff,  to  control  or  vary  the  abso- 
lute deed,  was  admissible. 

On  a  former  occasion  between  the  present  parties,  it  was  decided 
by  this  Court  that  the  writing  in  question  was  only  a  contract,  on 
certain  terms,  to  re-convey  the  land ;  and  that  it  did  not  render  the 
deed  a  mortgage  (Reading  v.  Weston,  7  Conn.  Rep.  143).     In  theH 
case  before  us,  the  parol  evidence  adduced  by  the  plaintiffs  to  prove 
an  absolute  deed  to  be  a  deed  on  condition,  was  entirely  inadmis- 
sible.    No  case  determined  in  a  court  of  law  proving  its  admissi-  r 
bility,  has  been  cited ;  nor  am  I  aware  that  any  such  case  exists.  |( 
On  the  contrary,  in  Flint  v.  Sheldon,  13  Mass.  Bep.  443,  it  was  ad- 
judged that  an  absolute  deed  of  land  cannot  be  varied  by  parol 
evidence  shewing  that  it  was  for  the  loan  and  re-payment  of  a  sum 
of  money.     This  determination  is  directly  in  point  for  the  defend- 
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ants.  It  has  been  so  frequently  adjudged  by  the  courts  on  both 
sides  of  the  Atlantic,  as  to  have  the  resistless  force  of  a  maxim^  that 
parol  evidence  cannot  be  received,  in  a  court  of  law,  to  contradict, 
vary,  or  materially  aflEect,  by  way  of  explanation,  a  written  con- 
tract (Skinner  &  al.  v.  HendncJc,  1  Root,  253 ;  Staclcpole  v.  Arnold, 
11  Mass.  Rep.  27;  Jackson  d.  Van  Vechten  &  al.  v.  Sill  &  al,,  11 
Johns.  Rep.  201;  3  Stark.  Ev.  1002;  1  PhiU.  Ev.  423,  441).  It  is 
not  in  opposition  to  this  legal  truth,  that  extrinsic  parol  evidence, 
when  requisite,  is  admissible  to  apply  the  terms  of  a  written  instru- 
ment to  a  particular  subject  matter,  but  in  perfect  consistency  with, 
it.  This  is  not  to  vary  or  contradict,  but  to  give  its  intended  effect  | 
to  the  contract. 

Undoubtedly  there  have  been  determinations,  some  of  which  havei 
been  cited,  proving  that  a  stranger  is  not  estopped  by  a  written 
agreement;  but  that  he  may  adduce  parol  testimony  to  prevent  a 
fraudulent  operation  of  it  upon  his  interests  {The  King  v.  Scam- 
monden,  3  Term  Rep.  474 ;  New  Berlin  v.  Norwich,  10  Johns.  Rep. 
229;  3  Stark.  Ev.  1018,  1052).  But  this  principle  has  no  appli- 
cation to  the  present  case.  The  plaintiffs  have  not  suggested  that 
there  was  any  fraud  contemplated  and  practised  on  them.  The 
pretence  would  have  been  very  strange  unless  it  were  followed  up 
by  explicit  testimony  to  this  effect.  The  inhabitancy  of  Lucy  Dar- 
ling, prima  facie,  with  property  sufficient  to  purchase  a  farm  of  the 
value  of  800  dollars,  was  a  benefit  to  the  plaintiffs,  and  not  a  preju- 
dice ;  and  all  our  towns  would  be  pleased  in  this  manner  to  extend 
their  population. 

It  will  be  observed  that  the  question  before  us  is  not  what  a 
court  of  chancery  may  do,  in  the  exercise  of  its  peculiar  jurisdic- 
tion, but  what  is  the  established  rule  of  a  court  of  law.  It  has  been 
often  decided  in  chancery  that  parol  evidence  is  admissible  to  shew 
that  an  absolute  deed  was  intended  as  a  mortgage,  and  that  a  de- 
feasance was  omitted  through  fraud  or  mistake.  Hence,  a  deed 
absolute  on  the  face  of  it,  and  though  registered  as  a  deed,  will  in 
chancery  be  held  valid  and  effectual  as  a  mortgage,  as  between  the 
parties,  if  it  was  intended  by  them  to  be  merely  a  security  for  a 
debt,  although  the  defeasance  was  by  an  agreement  resting  in  parol 
{Washburn  v.  Merrills,  1  Day,  139,  1  Pow.  Mort.  200;  Strong  & 
al,  V.  Stewart,  4  Johns.  Chan.  Rep.  167;  James  v.  Johnson  &  al, 
6  Johns.  Chan.  Rep.  417;  Maxwell  v.  Lady  Mountacute,  Prec.  in 
Chan.  526 ;  Dixon  v.  Parker,  2  Ves.  225 ;  Marks  &  al,  v.  Fell,  1 
Johns.  Chan.  Rep.  594 ;  Clark  v.  Henry,  2  Cowen,  324 ;  Slee  v.  Man- 
hattan Company,  1  Paige,  48).  But  these  decisions  are  altogether 
in  support  of  the  determination  of  the  judge  in  this  case.  Chan- 
cery interposes  because  a  court  of  law  does  not  afford  a  remedy. 
The  rule  in  the  courts  of  law  is  that  the  written  instrument,  in 
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contemplation  of  law^  contains  the  true  agreement  of  the  parties,  H 
and  that  the  writing  furnishes  better  evidence  of  their  intention 
than  any  that  can  be  supplied  by  parol.  But  in  equity,  relief  may 
be  had  against  any  deed  or  contract  in  writing  founded  in  mistake 
or  fraud  (1  Madd.  Chan.  41;  Moses  v.  Murgatroyd,  1  Johns.  Chan. 
Rep.  128;  Marks  &  al.  v.  Pellj  1  Johns.  Chan.  Rep.  594;  Oillespie 
£  ux,  V.  Moon,  2  Johns.  Chan.  Rep.  585;  Noble  v.  Comstock,  3 
Conn.  Rep.  295). 

On  the  whole,  it  is  incontrovertibly  clear  that  the  decision  com- 
plained of  is  correct,  and  that  a  new  trial  must  be  denied. 

Peters,  Williams  and  Bissell,  JJ.,  were  of  the  same  opinion. 

Daggett,  J.,  having  been  of  counsel  in  the  cause,  gave  no  opinion. 

New  trial  not  to  be  granted.^ 


SWAET    V.    SERVICE.     ci^^^I:^   ,       ^'tUnn^ 
Supreme  Court  of  New  York,  1839.  <ftp4.    <^«**/  f^*7Y^^ 
(21  Wend.  36.)    ^  ,,jU^j^  ^   f^  a  ^ 

This  was  an  action  of  ejectment^  tried  at  the  Saratoga  circuit  m  /^a^   ^^^Vi^ 
May,  1837,  before  the  Hon.  John  Willard,  one  of  the  circuit  judges.    /  /       ^hJd 

The  plaintiffs,  the  children  of  James  Swart,  deceased,  who  was  ^ 

the  only  child  and  heir  at  law  of  Derick  Swart,  showed  title  by  lease  6  «>ua-*^  •    'j^ 
and  release,  bearing  date  24th  and  25th  September,  1784,  executed  /i^u^   JUL<J't^4. 
by  John  fcuerdon  to  Derick  Swart,  conveying  68  acres  of  land,  the  *7fcs/  a  tLu-'^^ 
premises  in  question :  which  instruments  of  lease  and  release  were  ^^  fa^  *^*^ 
duly  acknowledged  by  Cuerdon  on  the  sixth  day  of  April,  1804.   /.-wy  a^   ix, 

Cuerdon^  the  releasor  of  the  premises,  died  in  possession  of  the    ^      ^y 

premises  eight  or  nine  years  before  the  trial,  having  occupied  th^m  ^*^*^  * 
since  the  date  of  the  lease  and  release.  The  defendant  was  in  pos- 
session of  tne  premises  ai  the  commencement  of  the  suit.  He 
offered  to  prove  that  the  lease  and  release  was  in  fact  given  as  a 
mortqape  for  the  security  of  a  debt  due  from  (Juerdon  to  Swart, 
and  that  the  debt  was  paid  by  Cuerdon  to  Swart  many  years  before 
his  deatli :  this  evidence  was  objected  to,  unless  the  defendant  would 
connect  himself  with  Cuerdon,  and  the  objection  was  sustained  by 
the  circuit  judge.  The  defendant  then  requested  the  judge"  to 
charge  that  the  evidence  established  an  adverse  possession  in  Cuer- 
don. The  judge  refused  so  to  charge,  and  directed  a  verdict  for  the 
plaintiffs,  and  the  jury  found  accordingly.     The  defendant  now 

^McClane  v.  White,  5  Minn.  178  (1861) ;  Oatea  v.  Butherland,  76  Mich. 
231   (1889),  accord,    i^   ^^"-^     i^-ife^  '«>.    K^  a  cU-txi--   6^ 
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moved  for  a  new  trial  on  the  two  grounds  raised  at  the  circuit,  and 
on  the  additional  ground,  that  from  lapse  of  time,  payment  of  the 
mortgage  might  be  presumed.     .    .    . 

M.  T,  Reynolds  for  the  defendant. 

S,  Stevens,  for  the  plaintiffs,  insisted  that  a  grantor  cannot  set 
up  adverse  possession  against  his  grantee ;  and  that  it  is  not  admii 
fiible  at  law  to  give  parol  evidence,  showing  that  a  deed  is  in  fact 
a  mortgage,  unless  fraud  or  mistake  be  shown. 


conveyance  by  lease  and  release  into  a  mortgage,  and  shewing  its 
extinction  by  payment.  That  would  divest  the  title  of  Swart  and  of 
his  grandchildren,  the  plaintiffs ;  for  payment  extinguishes  a  mort- 
gage at  law  as  well  as  in  equity  {Jackson,  ex  detn.  Eosevelt,  v. 
iSlddkhd^^,  1  Cowen,  122).  But  independent  of  that,  J^f  Swart 
were  a  mere  mortgagee,  neither  he  nor  those  claiming  under  him 
could  recover  (2  R.  S.  237,  §  37,  2d  ed.,  Jackson,  ex  dem.  Titus, 
v.  Myers,  11  Wendell,  533,  638,  539 ;  Stewart  v.  Hutchins,  13  Wen- 
dell, 485;  itform  v.  Mowatt,  2  Paige,  686). 

It  has  often  been  held  in  the  courts  of  equity  of  this  State,  that 


deed,  though  absolute  on  its  face,  may,  by  parol  evidence,  be  stn^wn 
to  have  be^j.n  fact  a  mortgage,  in  the  terms  offered  here  ;,^d  the 
same  doctrine  was  held  by  this  court  in  Roach  v.  Cog{ne.,^Wendell, 
227^n^,Walton  v.  Cronley^s  Adm'r,  14  id.  63,  equally  applicable  to 


a  court  of  law,  and  has  it  seems  ceased  to  be  the  subject  of  contest ; 
lor  no  objection  to  the  doctrine  is  now  made.    For  one^  I  was  al- 


f 


ways  at  a  loss  to  see  on  what  principle  the  doctrine  could  be  res 
either  at  law  or  in  equity^  unless  fraud  or  mistake  were  shown  in 
obtaining  an  absolute  deed  where  it  should  have  been  a  mortgage. 
In  eitner  case,  tne  deed  might  be  rectified  in  equity ;  and  perhaps^ 
even  at  law,  m  this  dtate,  where  mortgages  stand  much  on  the 
flflrne  Tooting  in  both  courts.  Short  of  that,  the  evidence  is  a  direct 
contradiction  of  the  deed ;  and  I  am  not  awaretliat  it  has  ever  been 
Jlowed  in  any  other  courts  of  equity  or  law.  But  with  us  the  doc- 
trine is  settled,  and  I  am  not  disposed  to  examine  its  foundations, 
at  least,  without  the  advantage  of  discussion. 

It  is  not  necessary  to  say  whether  the  lapse  of  time  might  be 
called  in  as  presumptive  proof  of  payment,  though  that,  as  a  gen- 
eral doctrine,  is  too  clear  to  be  disputed.  If  the  defendant,  on  a  new 
trial,  shall  succeed  in  making  out  a  mortgage,  he  will  be  entitled  to 
such  proofs  of  payment  as  the  nature  of  his  case  may  afford,  subject 
to  the  answering  proofs  of  the  plaintiffs,  provided  proof  of  payment 
shall  become  necessary. 

It  will  not,  however,  be  necessary  that  we  see,  to  complete  his  de- 
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fense  here,  whatever  it  may  be  on  a  bill  filed  to  foreclose  by  the 
representatives  of  Derick  Swart;  for  since  the  revised  statutes, 
showing  that  the  plaintiflEs  or  those  under  whom  they  claim  are 
mere  mortgagees,  proves  as  we  have  seen,  an  outstanding  title. 

There  was  no  evidence  of  adverse  possession  in  Guerdon.  I  am 
of  opinion  that  a  new  trial  should  be  granted;  the  costs  to  abide 
the  event. 

The  Chief  Justice  [Nelson]  concurred. 

Mb.  Justice  Bbonson  delivered  the  following  dissenting  opinion : 

Although  I  seldom  allow  myself  to  depart  from  the  decisions  of 
those  who  have  gone  before  me  in  this  court,  I  cannot  agree  with  my 
brethren  in  following  one  or  two  recent  cases  which  hold  that  an  . 
absolute  deed  can  be  turned  into  a  mortgage  in  a  court  of  law,  by  U 
parol  evidence.    Where  the  transaction  was  intended  as  a  mortgage, 
and  through  fraud  or  mistake  the  conveyance  has  been  made  abso- 
lute in  its  terms,  a  court  of  equity,  acting  upon  well-established 
principles,  can  reform  the  deed.    But  this  will  only  be  done  on  a 
direct  and  appropriate  proceeding  for  that  purpose,  and  after  such 
ample  notice  to  all  parties  in  interest,  as  will  tend  most  effectually 
to  guard  against  surprise,  fraud  and  false  swearing.    And  besides,  a  If 
court  of  equity  can  and  will  protect  third  persons  who  may  haveM 
parted  with  their  money  on  the  faith  of  the  deed.    But  a  court  of 
law  has  neither  power  nor  process  to  reform  a  deed.    If  parol  evi- 
dence to  contradict  or  insert  a  condition  in  the  conveyance  can  be 
received  at  all,  it  must  of  necessity  be  in  a  collateral  proceeding; 
and  it  must  be  received  whenever  either  party  chooses  to  offer  it. 
It  can  be  given  without  notice,  and  without  the  means  of  guarding 
against  the  obvious  danger  of  fraud,  surprise  and  perjury.    And  be- 
yond this:  when  a  court  of  law  turns  an  absolute  deed  into  a  mort-l| 
gage,  it  has  no  power  to  protect  a  bona  fide  purchaser.    Other  mis- 
chiefs will  be  likely  to  result  from  admitting  such  evidence;  but 
without  attempting  at  this  time  to  point  them  out,  I  shall  content 
myself  with  dissenting  from  what  I  deem  a  new  and  very  danger- 
ous doctrine. 


SECUBITY.  [chap.  U. 

HODGES    V.    THE    TENNESSEE    MARINE    AND    FIRE 

INSURANCE    CO. 

Court  of  Appeals  op  New  York,  1863. 

(8  N.  Y,  416.) 

This  was  an  action  brought  in  the  Superior  Court  of  the  city  of 
New  York  upon  a  policy  of  insurance  upon  a  hotel  in  Massachu- 
setts, issued  J^  the  defendant  to  Joseph  A.  Slamm  on  the  first  of 
September,  1848.  On  the  same  day  ^lamm  conveyed  the  premises 
to  the  plaintiff  by  a  deed  absolute  on  its  face.  On  the  4th  of  the 
same  month  Slamm  with  the  assent  ofthe  company  assigned  the 
policy  to  the  plaintiff  ^*  as  a  collateral  security.  The  property  in- 
sured was  burned  in  the  month  of  April,  1 849. 

In  the  complaint  the  plaintiff  alleged  that  Slamm  had  conveyed 
the  insured  premises  to  him  by  deed,  ^^  and  that  prior  to  and  at  the 
time  of  the  conveyance  the  said  Slamm  had  been  and  was  legally  in- 
debted to  him,  and  as  a  further  security,  simultaneously  with  the 
conveyance*'  assigned  the  policy  to  him  as  a  collateral  security. 
The  defendant  in  the  answer  denied  the  plaintiff's  right  to  recover, 
on  the  ground  that  the  assignment  was  approved  on  the  represen- 
tation that  It  was  intended  as  a  collateral  security  upon  an  indebt- 
edness secured  by  a  mortgage,  ^when  in  fact  the  insured  premises 
^d  been  conveyed  absolutely  to  the  plaintiff,  by  means  whereof 
the  policy  became  voicT  The  plaintiff  replied,  denying  that  any 
representation  that  the  indebtedness  was  secured  by  a  mortgage 
was  made,  or  that  the  approval  of  the  defendant  was  made  on  the 
faith  of  such  a  representation,  and  averring  that  at  the  time  of  ap- 
proving the  assignment  the  defendant  was  informed  of  the  deed. 

On  the  trial  the  plaintiff,  after  giving  in  evidence  the  policy  and 
assignment  and  proving  the  loss,  rested.  The  defendant's  counsel 
then  moved  for  a  nonsuit,  which  was  denied.  The  deed  from 
Slamm  to  the  plaintiff  was  then  given  in  evidence,  and  it  was  proved 
by  witnesses  in  the  defendant's  oflBce  that  at  the  time  the  approval 
of  the  assignment  was  made,  it  was  understood  to  be  collateral  and 
to  cover  some  mortgage,  and  that  the  blank  for  the  assignment 
was  there  filled  up  at  the  request  of  the  plaintiff.  The  defendant 
then  rested.  The  plaintiff  then  called  a  witness  to  show  that  the 
deed  was  given  merely  as  a  security  for  money  due  to  him  from 
Slamm.  The  defendant's  counsel  objected,  on  the  ground  that  the 
plaintiff's  pleadings  alleged  the  deed  to  be  an  absolute  conveyance, 
and  the  court  sustained  the  objection.  The  plaintiff's  counsel  then 
moved  to  amend  the  complaint  by  adding  an  averment  that  the  con- 
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veyance  of  the  insured  premises  was  made  as  a  collateral  security 
for  an  indebtedness  of  Slamm  to  the  plaintiff.  The  defendant  op- 
posed the  amendment,  on  the  ground  that  proof  of  such  proposed 
allegation  was  inadmissible^  as  it  went  to  contradict  or  vary  the 
deed^  and  also  that  it  was  not  allowable  under  the  code  of  pro- 
cedure, as  it  went  to  make  out  a  new  case,  and  to  remedy  a  failure 
of  proof.  The  court  overruled  the  objections  and  allowed  the 
amendment  on  condition  that  it  be  deemed  traversed  by  the  answer.  \ 

The  plaintiflE  then  proved  by  parol  that  the  deed  was  given  as  a 
collateral  security  for  money  owing  to  him  by  Slamm,  and  also  to 
cover  expected  advances.    The  parties  then  rested. 

The  defendant's  counsel  then  submitted  that  the  testimony 
showed  an  absolute  title  in  the  plaintiff  under  the  deed :  that  if  as 
between  the  immediate  parties  to  it  it  might  be  construed  as  a 
mortgage,  yet  as  to  the  defendant  it  was  what  it  purported  to  be,  an 
absolute  deed.  The  court  overruled  the  objection  and  directed  a 
verdict  for  the  plaintiff.  The  judgment  rendered  upon  the  verdict 
was  affirmed  by  the  court  en  hanc,  and  the  defendant  appealed.  .  /pg, 

Johnson^  J.    The  determination  of  the  judge  in  allowing  the  i\^ 
amendment  of  the  pleadings  was  within  his  discretionary  power,  [| 
and  is  not  the  subject  of  review,  in  this  Court. 

The  remaining  question  in  the  cause  relates  to  the  existence  of 
an  insurable  interest  in  Slamm  at  the  time  of  the  assignment  of  the 
policy  to  Hodges  and  of  the  loss.  If  such  an  interest  existed,  then 
the  plaintiff's  recovery  cannot  be  disturbed. 

Upon  the  evidence  there  is  no  doubt  of  the  following  facts: 
That  at  the  time  when  the  insurance  was  effected,  September  1, 
1848,  Slamm  was  the  owner  in  fee  of  the  premises  insured;  that 
on  the  4th  of  September,  1848,  he  conveyed  the  premises  to  Hodges 
by  a  deed  absolute  upon  its  face,  but  intended  to  operate  as  a  mort- 
gage, and  that  upon  the  same  day  he  transferred  the  policy  to 
Hodges  as  collateral  security,  and  that  this  transfer  was  made  by 
the  assent  of  the  company. 

If  there  is  no  rule  of  law  forbidding  us  to  take  notice  of  the  fact 
that  the  deed  was  intended  as  a  mortgage,  then  beyond  all  question 
Slamm  as  the  owner  of  the  equity  of  redemption  in  the  premises  had 
an  interest  in  the  insurance  which  had  been  effected  by  him  as  the 
owner  of  the  fee,  and  the  assignment  with  the  company's  assent 
transferred  this  interest  to  Hodges  as  collateral  security,  and  he 
may  upon  the  ground  of  the  same  interest  sustain  the  recovery 
which  has  been  had  in  this  case. 

The  question  then,  taking  it  most  strongly  against  the  plaintiff,  jl 
is,  whether  in  equity  Slanmi  might  have  a  bill  to  redeem  against  U 
Hodges,  notwithstanding  the  deed  was  absolute  upon  its  face.  I\ 
Well  V.  Rice,  6  Hill,  219,  does  not  conflict  with  the  proposition  that 
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such  a  bill  might  be  maintained.  It  only  professes  to  decide  that  at 
law  unwritten  evidence  is  inadmissible  to  show  that  a  deed  was  in- 
tended as  a  mortgage.  From  an  early  day  in  this  State  the  admis- 
sibility of  such  evidence  had  been  established  as  the  law  of  our 
Courts  of  Equity^  and  it  is  not  fitting  that  the  question  should  now 
be  re-examined.  Upon  the  authority  of  Strong  v.  Stewart,  4  J.  C, 
167;  Clark  v.  Henry,  2  Cow.  332;  Whittick  v.  Kane,  1  Paige,  206; 
Van  Buren  v.  Olmstead,  6  Paige,  10;  Mclntyre  v.  Humphreys,  1 
HofiE.  34,  with  which  agree  Taylor  v.  Little,  2  Sumner,  228 ;  Jen- 
kins V.  Eldredge,  3  Story,  293,  in  all  which  cases,  except  Clark  v. 
Henry y  the  point  was  directly  before  the  Court,  we  think  that  the 
plaintiff^s  recovery  in  this  case  ought  to  be  sustained. 

Buggies,  Ch.  J.,  and  Gardiner,  Jewett  and  Morse,  JJ.,  con- 
curred with  Judge  Johnson  in  favor  of  affirming  the  judgment. 

Willard,*  Taggart  and  Mason,  JJ.,  were  for  its  reversal. 

Judgment  affirmed.        ^  . 

SeiT^  c^r^  ch^  5:^^ 

DESPAKD    V.    WALBRIDQE.  ^^^^.^^  J^ ,  Q4yuct/Cyctu^ 
CouBT  OP  Appeals  of  New  York,  1857.  ^j^^jOult^ , 
(15  i\r.  r.  374.) 

This  action  was  brought  to  recover  for  the  use  and  occupation  of 
a  store,  in  Buffalo,  by  the  defendant,  from  May  1st,  1851,  to  August 
Ist,  1851,  which  the  complaint  averred  to  be  worth  $375.  It  also 
averred  that  the  defendant  on  May  1st,  1851,  agreed  to  pay  for  such 
use  and  occupation  $1500  per  annum,  payable  quarterly.  The  ac- 
tion was  tried  before  a  referee,  who  found  the  following  facts :  On 
the  8th  of  March.  1850.  one  Sherwood  demised  to  H.  B.  Ritchie  the 
store  above  mentioned,  and  another  adjoining,  for  two  years  from 
the  first  of  May  then  next,  with  a  right  of  renewal  on  cerj;ain  con- 
ditions, Ritchie  covenanting  to  pay  a  certain  rent.  On  the  17th  of 
November,  1850,  Ritchie  assigned  this  lease  and  his  title  to  the 
term  thereby  grantefto  the  plaintiff.  At  the  time  of  such  assign- 
ment the  defendant  was  in  possession  of  the  premises  as  a  sub- 
tenant of  Ritchie,  under  a  lease  executed  April  30th,  1850.  for  the 
term  of  one  year  from  May  Ist,  1850. 

Sherwood,  the  oripnal  lessor,  on  the  9th  of  October,  1850,  as- 
sigied  his  interest  m  the  lease  executed  by  Ritchie  to  Robert  Codd 
for  the  purpose  of  securing  a  debt  which  he  owed  to  Codd.  On  the 
19th  of  jJovember.  iftsu/kitcbie  assigned  to  Codd  all  his  interest 


landlord  in  the  sub-lease  executed  between  himself  and  the  de- 


^  The  dissenting  opinion  of  Willard,  J.,  is  omitted. 
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fendant.  The  defendant  occupied  the  premises  under  the  lease 
Trom  Ritchie,  and  after  the  assignment  thereof  to  Codd  paid  the 
rent  to  the  laiier.  On  the  1st  day  of  May^  1851,  the  plaintiff  served 
on  the  defendant  a  written  notice  that  he  was  the  assignee  of 
Ritchie's  term,  and  that  in  case  the  defendant  held  over  beyond  his 
term,  thenat  the  point  of  expiring,  the  plaintiff  would  consider  the 
premises  as  held  and  taken  by  defendant  for  the  term  of  one  year 
from  May  1st,  1851,  at  the  annual  rent  of  $1500,  payable  quarterly. 

The  plaintiff,  having  proved  these  facts,  rested  his  case,  and  the 
defendant  moved  for  a  non-suit,  which  being  refused  by  the  referee, 
he  took  an  exception.  Other  exceptions  were  taken  upon  the  trial, 
and  to  the  referee^s  report,  which,  with  the  facts  relating  thereto, 
sufficiently  appear  in  the  opinion  of  the  court.  The  referee  reported 
that  the  defendant  occupied  under  an  implied  agreement  to  pay 
what  the  occupation  of  the  premises  was  reasonably  worth,  which 
he  found  to  be  at  the  rate  of  $1200  per  annum.  Judgment  was 
entered  upon  his  report,  which  was  affirmed  by  "the  Supreme  Court 
at  general  term,  and  the  defendant  appealed. 

Sklden,  J.i  .  .  .  The  principal  question  is  that  which  arises 
upon  the  exception  stated  in  the  referee's  report.  It  is  set  forth  in 
the  answer,  in  substance,  that  the  assignment  of  the  Sherwood  lease 
from  Ritchie  to  the  plaintiff  was  made  at  the  request  and  for  the 
benefit  of  Codd,  and  for  the  sole  purpose  of  aiding  the  latter  in  the 
collection  of  his  debt  against  Sherwood.  It  is  also  stated  th^ 
this  debt  had  been  fully  paid  before  May  1st,  1851,  by  Hiram  E. 
Howard,  who  had  succeeded  to  the  rights  of  Sherwood  in  the 
premises,  and  that  Ritchie,  on  the  1st  of  May,  1851,  surrendered  all 
his^  rights  m  the  premises  to  Howard,  whose  tenant  the  defendant 
tl^n  became.  'I'hese  facts  the  defendant  offered  to  prove  and  his 
offer  was  rejected.     .     .     . 

But  it  is  urged  that  the  proof  offered  was  properly  excluded  fori 
another  reason.  The  assignment  to  the  plaintiff  being  absolute  in 
its  terms,  it  is  said  that  parol  evidence  was  inadmissible  to  show 
that  it  was  intended  as  security  merely ;  and  the  case  of  Webi  v. 
Rice,  6  Hill,  219,  is  cited  in  support  of  this  position.  It  was  held  I 
in  that  case  that  in  an  action  at  law  parol  evidence  could  not  be 
received  to  show  that  a  deed,  absolute  upon  its  face,  was  intended  as 
a  mortgage.  It  was  conceded,  however,  that  the  rule  was  settled 
otherwise  in  equity.  In  the  case  of  Hodges  v.  The  Tennessee  Insur- 
ance Company,  4  Seld.  416,  this  court  held  that  the  rule  in  equity 
continued  the  same  since  the  case  of  Webb  v.  Rice  as  before.  The 
only  question,  therefore,  upon  this  subject  is  whether  the  equity 
rule  is  applicable  to  the  present  case,  which  is  a  purely  legal  action. 

^  Portions  of  the  opinion,  dealing  with  foreign  questions,  are  omitted. 
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As,  however,  since  the  enactment  of  the  Code  of  Procedure  a  de-  '^ 
f endant  may  avail  himself  of  an  equitable  as  well  as  a  legal  defense 
in  all  cases,  whatever  may  be  the  nature  of  the  action,  there  would 
seem  to  be  but  little  room  for  doubt  upon  the  point  {Dobson  v. 
Pierce,  2  Kem,  156;  Crary  v.  Ooodman,  id.  266;  Code,  §  150,  subd. 
2).  That  a  deed  absolute  on  its  face  was  intended  as  a  mortgage, 
would,  before  the  Code,  have  been  an  equitable  defense,  because  it 
could  not  have  been  proved  at  law.  In  order  that  it  should  now  be 
made  available  in  legal  actions,  as  provided  by  the  Code,  the  evi-i 
dence  to  establish  it  must  be  admitted  in  that  class  of  actions. 

It  may  still  be  said  that,  admitting  it  to  be  shown  that  the  assign- 
ment to  the  plaintiff  was  merely  collateral  to  the  debt  of  Sherwood 
to  Codd,  and  that  this  debt  had  been  fully  paid  prior  to  May  Ist,, 
1851,  yet  so  long  as  the  lease  was  not  reassigned,  the  legal  title! 
remained  in  the  plaintiff,  and  that  Ritchie  could  not  surrender  the] 
lease  while  this  title  remained  outstanding.    The  answer  to  this  is, 
that  if  the  assignment  was  collateral,  it  is  the  same  as  if  the  con- 
dition had  been  incorporated  in  the  assignment  itself,  that  upon 
payment  of  the  debt  the  rights  of  the  assignee  should  cease ;  and  in 
such  a  case  it  is  clear  that  no  formal  reassignment  would  be  neces- 
sary.   Whatever  might  be  the  effect  of  such  an  assignment  in  the 
hands  of  a  subsequent  bona  fide  assignee,  it  cannot  be  set  up  by  the 
original  assignee  as  evidence  of  a  subsisting  title  in  him,  after  full 
performance  of  the  conditions  upon  which  it  was  made. 

There  is  still  another  question  of  fact  which  arose  at  the  trial, 
but  which  was  not  passed  upon  by  the  referee,  viz.,  whether  the 
assignment  to  the  plaintiff  was  intended  as  a  security  not  only  for 
the  debt  of  Sherwood  to  Codd,  but  for  that  of  Ritchie  also. 
Should  it  turn  out  upon  the  new  trial  that  the  lease  was  assigned 
as  security  for  both  debts,  and  either  remained  unpaid  on  the  Ist  of 
May,  3  851,  then  the  case  on  the  part  of  the  plaintiff  would  be  made 
out. 

The  judgment  must  be  reversed  and  a  new  trial  must  be  ordered, 
with  costs  to  abide  the  event. 

All  the  judges  who  had  heard  the  argument  concurring  in  this 
opinion.  New  trial  ordered} 

^  That  such  evidence  is  admissible  at  law,  see  Jackson  v.  Lodge,  36  Cal.  28 
(1868),  elaborately  reviewing  the  authorities;  Mc Annuity  v.  Seick,  59  la. 
686  (1882);  Calif.  Civ.  Code,  1885,  §  2925;  No.  Dak.  Civ.  Code,  1896, 
§  4703. 

As  to  the  weight  of  evidence  required  to  prove  an  absolute  deed  a  mort^^  \ 
gage,  see  Wilson  v.  Parahall,  129  N.  Y.  223  (1891).-^  ^  ^   . 
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Bill  in  equity,^  filed  Jiily  12,  1869,  to  compel  a  reconveyance  of    ,^2^^    l^^^ 
land  by  the  defendant  to  the  plaintiff,  on  the  ground  that  the  plain-   AgOtJ.^ 
tiff's  conveyance  of  it  to  the  defendant,  although  in  form  absolute,   ^  .  ^i^ 


was  in  suDstance  a  mortgager  "  /^  u^-^4^^-^. 

The  jill  alleged  that  the  plaintiff  on  June  11,  1866,  agreed  with_  /     ^\y     i^ 

Artemas'TTirrill  for  the  purchase  by  him  from  said  Tirrill  of  a  par-  /la   'puHf^ 

eel  of  land  in  Charlestown,  and  at  the  same  time  TirriiTgave  him  ^      (Jl  emi  - 
a  bond  to  convey  the  land  at  any  time  within  three  years  from       j  ^  fu^M^^ 

said  June  11,  upon  the  payment  to  him  of  $5500,  the  plaintiff  to  ^^^^*^/^ 

pay  all  assessments  upon  the  land  meanwhile;  that  since  taking  the  ^  Ua^  fd^  * 

bond  the  plaintiff  has  occupied  the  land ;  that  in  the  early  part  of  ^  ^^  //^ 

June,  1869,  he  made  arrangements  to  borrow  the  sum  of  $5500  ^^  (T^^ 
from  Charles  J.  W;  -                -               -      -                  _     ._.        . 

secure  performanck^  w*  **xo  ^i^xAgui^xv/x*  w  v.vf«»v.j,  t*x»xa^^  «**v.  v*x**x.  ^^  -^  ^-^  ^   f^ 


fixed  in  the  bond;  mat  on  <;une  ii,  xoo;;,  pemg  uisappoimeu  m  y^  y  / 
finding  Walker,  he  met  the  defendant ;  that  the  defendant  expressed  ^^^^^^^y^_j 
regret  that  the  plaintiff  should  be  obliged  to  lose  fulfilment  of  the  ^te/^^t"^*/^ 
bond  through  not  having  in  time  the  money  required,  and  volun-  ^  •tT 

tftrily  offered  to  lend  to  the  plaintiff  the  required  amount,  and  the  ^^g      ^ '  / 
plaintiff  accepted  the  offer  as  an  act  of  friendship,  as  he  supposed ;  /cXa^     CaM^*^ 
that  the  defendant  and  the  plaintiff  went  immediately  to  Tirrill  ^  f/tt^  U 
and  tendered  to  him  said  sum  of  $5500,  and  Tirrill  thereupon  de-     7L    s       xa^^ 
livered  to  the  plaintiff  his  deed  of  the"land  in  lee  simple,  in  com-  w^    ^   ^^  *^ 
pliance  with  the  bond,  which  deed  was  dated  May  21,  and  was    (tfcXAJ^j^^  ^y^^ 
acknowledged  before  the  defendant  as  a  justice  of  the  peace  on  said    y      iL»Z^^ 
June  11,  1869;  that  upon  leaving  Tirrill  the  defendant  said  to  the  /^^^V^  ^^ 
plaintiff  that  he  ought  to  be  secured  for  his  loan  in  some  way,  and  fCctl!  /h^^^* 
proposed  that  they  should  go  to  the  defendant's  attorney,  to  hav5'^h--y^  J^^^^^ 
the  necessary  papers  prepared ;  that  they  thereupon  went  to.  the  ^     —[fl/ 
attorney's  office,  where  the  defendant  and  the  attorney  consulted   ifuAj^^^^ 
together  privately,  and,  without  consulting  the  plaintiff,  an  instru-         U 
meni  was  drawn,  and  handed  to  him  to  sign,  which  upon  reading  he 
found  to  "be  drawn  to  convey  the  land  in  fee  simple  to  the  defend- 
ant :  that  the  plaintiff  objected  to  this  form  of  conveyance,  and  de- 
sired to  have  a  mortgage  drawn  instead,  but  was  assured  by  both 
the  attorney  and  the  defendant  that  the  instrument  prepared  would 

^  The  statement  of  facts  has  been  somewhat  curtailed. 


192 


SECURITY. 


[CHAP.  n. 


have  the  same  effect ;  that,  being  ignorant  of  the  legal  effect  of  said 
iTiaimmPTit.  Tn«fiP  under  such  circumstances,  and  relying  on  the 
statem^tg^f  the  attorney  and  the  defendant,  he  on  said  June  11 
executed  and  delivered  said  deed  to  the  defendant;  and  that  it 
was  recorded  in  the  registry  of  deeds  at  the  same  time  with  Tir- 
rill's  deed.    .    .    . 

The  defendant,  in  his  answer,  denied  that  he  ever  made  or  of- 
fered to  make  any  loan  to  the  plaintiff:  alleged  that,  on  the  con- 
trary, he  refused  a  request  of  the  plaintiff  for  a  loan;  and  further 
alleged  that  *^  the  defendant  agreed  to  pay  Tirrill  the  said  sum  of 
$5500  for  the  premises  described  in  the  bill,  provided  the  title  to 
said  premises  should  stand  in  the  defendant's  namieT^  and  the 
plaintiff  agreed  that  immediately  on  payment  of  the  sum  to  Tirrill 
tEe  land  should  be  conveyed  in  fee  sirople  to  the  defendant,  ^^  and 
the  plaintiff  should  not  have  any  interest  or  title  thereto :""  that 
thereupon  the  defendant  paid  the  $5500  to  Tirrill,  and  Tirrill  exe- 
cuted and  delivered  to  the  plaintiff  a  deed  of  the  land.  .  .  . 

Wells,  J.  Regarding  the  money  paid  to  Tirrill  for  the  land  as 
the  money  of  the  plaintiff,  by  loan  from  the  defendant,  there  is  still 
no  resulting  trust  in  favor  of  the  plaintiff  arising  from  the  whole 
transaction.  A  deed  was  taken  to  the  plaintiff,  according  to  his 
equitable  interest ;  and  he  thereupon  conveyed  to  the  defendant  by 
his  own  deed.  The  recitals  and  covenants  of  that  deed  preclude 
him  from  setting  up  any  trusts  by  implication,  against  its  express 
t^ms  (Blodgett  v.  Hildreth^  103  Mass.  484).  His  agreement  with 
the  defendant  for  a  reconveyance  cannot  be  enforced  as  a  contract 
[or  an  interesvmlands  (bren.'^sTrcTTDS.  .^1),  nor  will  it  create 
an  express  trust  (Gen.  SFs.,  c.  100,  §  19).  The  question  then  is. 
Can  the  deed  be  converted  into  a  mortgage,  or  impeached  and  set 
aside,  or  its  operation  restricted,  upon  anv  abound  properly  cogniz- 
able in  a  court  of  chancery  ?  "^ 

This  question  was  somewhat  discussed,  though  not  decided,  in 
Newton  v.  Fay,  10  Allen,  605.  Some  suggestions  were  made  as  to 
the  bearing  of  the  statute  of  frauds  upon  it,  in  Olass  v.  Hulbert, 
102  Mass.  24.  For  the  reasons  there  suggested,  we  do  not  regard, 
the  statute  of  frauds  as  internosinef  any  insuperable  obstacle  to 
the  granting  of  relief  in  such  a  case;  because  relief,  if  granted,  is 
attained  by  setting  aside  the  deed;  and  parol  evidence  is  availed  of 
to  establish  the  equitable  grounds  for  impeaching  that  instrument, 
and  not  for  the  purpose  of  setting  up  some  other  or  different  con- 
tract to  be  substituted  in  its  place.  If  proper  grounds  exist  and  are 
shown  for  defeating  the  deed,  the  equities  between  the  parties  will 


be  adjusted  according  to  the  nature  of  the  transaction  and  the  facts 
and  circumstances  of  the  case ;  among  which  may  be  included  the 
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real  agreement^    It  does  not  violate  the  statute  of  frauds,  to  admit 
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(parol  evidence  of  the  real  agreement,  as  an  element  in  the  proof 
[of  fraud  or  other  vice  in  the  transaction,  which  is  relied  on  to  de- 
feat the  written  instrument. 

What  will  justify  a  court  of  chancery  in  setting  aside  a  formal 
deed,  and  giving  the  grantor  an  opportunity  to  redeem  the  land, 
on  the  ground  that  it  was  conveyed  only  for  security,  although  no 
defeasance  was  taken,  is  a  question  of  great  diflBculty,  and  one  upon 
which  there  exists  a  considerable  diversity  of  adjudication,  as  well 
as  of  opinion.  In  Story  Eq.,  §  1018,  it  is  stated  in  general  terms 
to  be  "fraud,  accident  and  mistake."  In  4  Kent  Com.,  6th  ed., 
142,  143,  it  is  laid  down  that  "parol  evidence  is  admissible  in 
equity,  to  show  that  an  absolute  deed  was  intended  as  a  mortgage, 
and  that  the  defeasance  was  omitted  or  destroyed  by  fraud,  sur- 
prise or  mistake.'^  "  It  is  determined,  on  the  statute  of  frauds,  that, 
if  a  mortgage  is  intended  by  an  absolute  conveyance  in  one  deed  and 
a  defeasance  making  it  redeemable  in  another,  the  first  is  executed, 
and  the  party  goes  away  with  the  defeasance,  that  is  not  within  the 
statute  of  frauds"  {Dixon  v.  Parker,  2  Ves.  Sen.  219,  225).  Similar 
declarations  are  to  be  found  in  Walker  v.  Walker,  2  Atk.  98 ;  Joynes 
V.  Statham,  3  Atk.  388,  and  Maxwell  v.  Mountacuie,  Pre.  Ch.  526 ; 
and  adjudications  in  Washburn  v.  Merrills,  1  Day,  139 ;  Daniels  v. 
Alvord,  2  Eoot,  196,  and  Brainerd  v.  Brainerd,  15  Conn.  475;  and 
see  Story  Eq.,  §  768. 

This  indeed  is  only  one  form  of  application  of  the  general  rule 
of  equity,  that  one,  who  has  induced  another  to  act  upon  the  sup- 
position that  a  writing  had  been  or  would  be  given,  shall  not  take 
advantage  of  that  act,  and  escape  responsibility  himself,  by  plead- 
ing the  statute  of  frauds  on  account  of  the  absence  of  such  writing, 
which  has  been  caused  by  his  own  fault.  Besides  the  cases  cited  in 
Olass  V.  Hulbert,  102  Mass.  24,  see  Bartlett  v.  Pickersgill,  1  Eden, 
515;  s,  c.  1  Cox  Ch.  15;  Browne  on  St.  of  Frauds,  §  94.  But  this 
principle  will  not  help  the  plaintiflE  here,  because  he  does  not  allege 
that  any  defeasance  was  intended  or  expected;  and  it  is  found  by 
tne  report  that  the  deed  "  was  executed  by  the  plaintiff  intelligently, 
and  not  by  accident  or  mistake,  and  that  no  fraud  was  practised 
to  procure  its  execution,  other  than  may  be  inferred"  from  the 
facts  stated. 

From  those  facts,  and  from  the  bill  and  answer,  we  think  these 
points  must  be  taken  to  be  established,  to  wit,  1st,  that  the  plaintiff 
had  purchased  the  parcel  of  land  m  controversy  and  held  a  con- 
tract from  Tirrill  for  its  conveyance  to  himself  upon  payment  of 
the  sum  of  $5500;  2d.  that  the  money  was  paid  to  Tirrill,  and 
the  land  conveyed  by  Tirrill  to  the  plaintiff,  in  fulfilment  of  that 
contract ;  3d^  that  the  money  was  advanced  by  the  defendant  to 

the  plaintiff  as  a  loan,  and  the  deed  from  the  plaintiff  to  the  de- 
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fendant  was  giTen  by  way  of  security  therefor.  The  report  finds, 
*^  from  all  the  circumstances  surrounding  the  transaction,  and  from 
the  acts  and  declarations  of  the  parties  at  the  time,  that  the  plain- 
tiff believed  and  had  reason  to  believe"  this  to  be  the  case. 

The  defendant,  in  his  answer,  does  not  pretend  that  he  ever  made 
any  contract,  either  with  Tirrill  or  the  plaintiff,  by  which  a  price 
was  agreed  upon  to  be  paid  by  him  as  and  for  the  purchase  of  the 
premises  for  himself.  His  only  allegation  to  this  point  is,  at  most, 
indirect  and  equivocal.  He  denies  that  said  estate  was  purchased 
of  Tirrill  for  the  plaintiff's  benefit,  "neither  did  this  defendant 
agree  to  purchase  it  for  the  benefit  of  the  plaintiff,  but  for  the  use 
and  benefit  of  the  defendant."  This  is  followed  by  an  argumen- 
tative assertion  of  equitable  title  acquired  as  a  resulting  trust  from 
payment  of  the  purchase  money,  and  that  the  deed  from  the  plain- 
tiff was  given  '*  for  the  purpose  of  vesting  both  the  legal  and  equi- 
table title  in  the  defendant."  He  does  allege  that  he  "  agreed  to 
pay  Tirrill  the  said  simi  of  $5500  for  the  premises  described  in  the 
bill,  provided  the  title  to  said  premises  should  stand  in  the  de- 
fendant's name."  He  alleges,  with  sufficient  fulness  and  minute- 
ness, that  he  refused  to  make  a  loan  of  the  money  to  the  plaintiff 
both  "  before  and  at  the  time  of  said  payment  to  said  Tirrill,"  and 
refused  "  to  allow  the  plaintiff  to  have  any  interest  in  said  money, 
or  the  premises  purchased  therewith,"  and  that  it  was  agreed  that 
the  premises  should  be  conveyed  in  fee  simple  to  the  defendant, 
"and  the  plaintiff  should  not  have  any  interest  or  title  thereto." 
He  further  avers  "  that,  before  the  plaintiff  signed  and  executed  his 
deed  to  this  defendant,  said  deed  was  read  in  the  presence  and  hear- 
ing of  the  plaintiff,  and  he  was  then  and  there  informed  that  the 
same  was  an  absolute  conveyance,  and  that  he  ceased  thereby  to 
have  any  interest  whatever  therein."  Taking  the  facts  to  be  liter- 
ally as  thus  alleged,  they  significantly  suggest  the  inference  that 
the  money  was  advanced  by  the  defendant  for  the  accommodation 
of  the  plaintiff  in  his  purchase  of  the  land,  and  the  deed  given  to 
the  defendant  for  his  security  therefor;  but  that  it  was  agree^  be- 
tween them  that  the  plaintiff  should  retain  no  legal  right  of  re- 
demption. He  was  to  trust  himself  wholly  to  the  good  faith  and 
forbearance  of  the  defendant. 

It  is  alleged  in  the  bill,  and  not  denied  in  the  answer,  that  the 
land  has  been  all  the  time  in  the  occupation  of  the  plaintiff.  We 
think  it  is  also  to  be  inferred  that  the  land  is  of  considerably  greater 
value  than  the  sum  advanced  by  the  defendant. 

From  the  whole  case  we  are  satisfied  that  it  was  a  transaction 
between  borrower  and  lender,  and  not  a  real  purchase  of  the  land 
by  the  defendant.  We  are  brought,  then,  to  the  question.  Can 
equity  relieve  in  such  a  case? 
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The  decisions  in  the  courts  of  the  United  States,  and  the  opin- 
ions declared  by  its  judges,  are  uniform  in  favor  of  the  existence 
of  the  power,  and  the  propriety  of  its  exercise  by  a  court  of  chan- 
cery {Hughes  v.  Edwards,  9  Wheat.  489 ;  Sprigg  v.  BanJc  of  Mount 
Pleasant,  14  Pet.  201,  208;  Morris  v.  Nixon,  1  How.  118;  Russell 
V.  Southard,  12  How.  139 ;  Taylor  v.  Luther,  2  Sumner,  228 ;  Flagg 
V.  Mann,  ib.  486;  Jenkins  v.  Eldredge,  3  Story,  181;  Bentley  v. 
Phelps,  2  Woodb.  &  Min.  426 ;  Wyman  v.  Bahcock,  2  Curtis  C.  C. 
386,  398;  s.  c.  19  How.  289).  Although  not  bound  by  the  author- 
ity of  the  courts  of  the  United  States,  in  a  matter  of  this  sort,  still 
we  deem  it  to  be  important  that  uniformity  of  interpretation  and 
administration  of  both  law  and  equity  should  prevail  in  the  state 
and  federal  courts.  We  are  disposed  therefore  to  yield  much  defer- 
ence to  the  decisions  above  referred  to,  and  to  follow  them,  unless 
we  can  see  that  they  are  not  supported  by  sound  principles  of  juris- 
prudence, or  that  they  conflict  with  rules  of  law  already  settled  by 
the  decisions  of  our  own  courts. 

We  cannot  concur  in  the  doctrine  advanced  in  some  of  the  cases, 
that  the  subsequent  attempt  to  retain  the  property,  and  refusal 
to  permit  it  to  be  redeemed,  constitute  a  fraud  and  breach  of  trust. 


which  affords  ground  of  jurisdiction  and  judicial  interference. 


There  can  be  no  fraud  or  legal  wrong  in  the  breach  of  a  trust  from 
which  the  statute  withholds  the  right  of  judicial  recognition.  Such 
conduct  may  sometimes  appear  to  relate  back,  and  give  character  to 
the  original  transaction,  by  showing,  in  that,  an  express  intent  to 
deceive  and  defraud.  But  ordinarily  it  will  not  be  connected  with 
the  original  transaction  otherwise  than  constructively,  or  as  in- 
volved in.  it  as  its  legitimate  consequence  and  natural  fruit.  In  this 
aspect  only  can  we  regard  it  in  the  present  case. 

The  decisions  in  the  federal  courts  go  to  the  full  extent  of  afford- 
ing relief,  even  in  the  absence  of  proof  of  express  deceit  or  fraudu- 
lent purpose  at  the  time  of  taking  the  deed,  and  although  the  in- 
strument of  defeasance  *'  be  omitted  by  design  upon  mutual  confi- 
dence between  the  parties.^'  In  Russell  v.  Southard,  12  How.  139, 
148,  it  is  declared  to  be  the  doctrine  of  the  court,  '*  that,  when  it 
is  alleged  and  proved  that  a  loan  on  security  was  really  intended, 
and  the  defendant  sets  up  the  loan  as  payment  of  purchase  money, 
and  the  conveyance  as  a  sale,  both  fraud  and  a  vice  in  the  consid- 
eration are  sufficiently  averred  and  proved  to  require  a  court  of 
equity  to  hold  the  transaction  to  be  a  mortgage."  The  conclusion 
of  the  court  was,  '^  that  the  transaction  was  in  substance  a  loan  of 
money  upon  security  of  the  farm,  and,  being  so,  a  court  of  equity 
is  bound  to  look  through  the  forms  in  which  the  contrivance  of  the 
lender  has  enveloped  it,  and  declare  the  conveyance  of  the  land  to 
be  a  mortgage." 


1 


^ 


tv^ 


J^ 


196  SECITRITY.  [CHAP.  n. 

This  doctrine,  is  analogous^  if  not  identical  with  that  which  has 

60  frequently  been  acted  npon  as  to  have  become  a  general  if  not 

universal  rule,  in  regard  to  conveyances  of  land  where  provision  for 

reconveyance  is  made  in  the  same  or  some  contemporaneous  in- 

^  strument.     In  such  cases,  however  carefully  and  explicitly  the  writ- 

Jp^^  ings  are  made  to  set  forth  a  sale  with  an  agreement  for  repurchase, 

^    ^  and  to  cut  off  and  renounce  all  right  of  redemption  or  reconveyance 

otherwise,  most  courts  have  allowed  parol  evidence  of  the  real  na-.. 
ture  of  the  transaction  to  be  given,  and,  upon  proof  that  the  trans-  | 
action  was  really  and  essentially  upon  the  footing  of  a  loan  of 
money,  or  an  advance  for  the  accommodation  of  the  grantor,  have 
construed  the  instruments  as  constituting  a  mortgage ;  holding  that 
any  clause  or  stipulation  therein,  which  purports  to  deprive  the  bor- 
rower of  his  equitable  rights  of  redemption,  is  oppression,  against 
the  policy  of  the  law,  and  to  be  set  aside  by  the  courts  as  void  (4 
Kent  Com.,  6th  ed.,  159 ;  Cruise  Dig.,  Qreenl.  ed.,  tit.  xv.,  c.  1,  §  21 ; 
2  Washb.  Eeal  Prop.,  3d  ed.,  42;  Williams  on  Real  Prop.,  353; 
Story  Eq.,  §  1019;  Adams  Eq.,  112;  3  Lead  Cas.  in  Eq.,  3d  Am. 
ed. ;  White  &  Tudor's  notes  to  Thomborough  v.  Baker,  pp.  605 
[*874]  £  seq.;  Hare  &  Wallace's  notes  to  8.  c.  pp.  624  [*894] 
£  seq.). 

The  rule  has  been  frequently  recognized  in  Massachusetts,  where, 
until  1855,  the  courts  have  held  their  jurisdiction  of  foreclosure 
and  redemption  of  mortgages  to  be  limited  to  cases  of  a  defeasance 
contained  in  the  deed  or  some  other  instrument  under  seal  (Erskine] 
V.  Townsend,  2  Mass.  493 ;  Kelleran  v.  Brown,  4  Mass.  443 ;  Taylor 
V.  Weld,  5  Mass.  109;  Carey  v.  Rawson,  8  Mass.  159;  Parks  v. 
Hall,  2  Pick.  206,  211 ;  Rice  v.  Rice,  4  Pick.  349;  FUgg  v.  Mann, 
14  Pick.  467,  478;  Eaton  v.  Oreen,  22  Pick.  526).  The  case  of 
Flagg  v.  Mann  is  explicit,  not  only  upon  the  authority  of  the  court 
thus  to  deal  with  the  written  instruments  of  the  parties,  but  also 
upon  the  point  of  the  competency  of  parol  testimony  to  establish 
the  facts  by  which  to  control  their  operation;  although, upon  consid- 
eration of  the  parol  testimony  in  that  case,  the  court  came  to  the 
conclusion  that  there  was  a  sale  in  fact,  and  not  a  mere  security  for 
a  loan. 

By  the  St.  of  1855,  c.  194,  §  1,  jurisdiction  was  given  to  this  court 
in  equity  **  in  all  cases  of  fraud,  and  of  conveyances  or  transfers  of 
real  estate  in  the  nature  of  mortgages''  (Gen.  Sts.  c.  113,  §  2). 
The  authority  of  the  courts,  under  this  clause,  is  ample.  It  is 
limited  only  by  those  considerations  which  guide  courts  of  full 
chancery  powers  in  the  exercise  of  all  those  powers. 

If  then  the  advantage  taken  of  the  borrower  by  the  lender,  in  re- 
quiring of  him  an  agreement  that  he  will  forego  all  right  of  redemp- 
tion in  case  of  non-payment  at  the  stipulated  time,  or  an  absolute 
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deed  v/ith  a  bond  or  certificate  back,  which  falsely  recites  the  char- 
acter of  the  transaction,  representing  it  to  be  a  sale  of  the  land  with 
a  privilege  of  repurchase,  be  a  sufficient  ground  for  interference 
in  equity  by  restricting  the  operation  of  the  deed,  and  converting 
the  writings  into  a  mortgage,  contrary  to  the  expressed  agreement, 
it  is  difficult  to  see  why  the  court  may  not  and  ought  not  to  inter- 
pose to  defeat  the  same  wrong,  when  it  attempts  to  reach  its  object  j 
by  the  simpler  process  of  an  absolute  deed  alone.  In  each  case 
the  relief  is  contrary  to  the  terms  of  the  written  agreement.  In 
one  case  it  is  against  the  express  *words  of  the  instrument  or  clause 
relied  on  as  a  defeasance,  on  the  ground  that  those  words  are  falsely 
written  as  a  cover  for  the  wrong  practised,  or  an  evasion  of  the 
right  of  redemption.  In  the  other  it  is  without  an  instrument  or 
clause  of  defeasance,  on  the  ground  that  it  was  oppressive  and 
wrongful  to  withhold  or  omit  the  formal  defeasance.  In  strict- 
ness, there  is  no  defeasance  in  either  case.  The  wrong  on  the  part 
of  the  lender  or  grantor,  which  gives  the  court  its  power  over  his 
deed,  is  the  same  in  both.  "  For  they  who  take  a  conveyance  as  a  l| 
mortgage  without  any  defeasance  are  guilty  of  a  fraud  "  (Cotterell ' ' 
V.  Purchase,  Cas.  temp.  Talbot,  61).  See  also  Barnhart  v.  Qreen- 
shields,  9  Moore  P.  C.  18 ;  Baker  v.  Wind,  1  Ves.  Sen.  160 ;  Mellor 
V.  Lees,  2  Atk.  494 ;  Williams  v.  Owen,  6  Myl.  &  Cr.  303 ;  Lincoln 
V.  Wright,  4  De  Gex  &  Jones,  16. 

As  a  question  of  evidence,  the  principle  is  the  same.  In  either 
case  the  parol  evidence  is  admitted,  not  to  vary,  add  to  or  contra- 
dict the  writings,  but  to  establish  the  fact  of  an  inherent  fault  in 
the  transaction  or  its  consideration,  which  affords  ground  for  avoid- 
ing the  effect  of  the  writings,  by  restricting  their  operation,  or  de- 
feating them  altogether.  This  is  a  general  principle  of  evidence,  1 
well  established  rind  recognized  both  at  law  and  in  equity  (Stack- 
pole  V.  Arnold,  11  Mass.  27;  Fletcher  v.  Willard,  14  Pick.  464;  1 
Greenl.  Ev.,  §  284;  Perry  on  Trusts,  §  226). 

The  reasons  for  extending  the  doctrine,  in  equity,  to  absolute 
deeds,  where  there  is  no  provision  for  reconveyance,  are  ably  pre- 
sented by  Hare  &  Wallace  in  their  notes  to  Woollam  v.  Ream,  2 
Lead  Cas.  in  Eq.,  3d  Am.  ed.,  676,  and  to  Thomhorough  v.  Baker, 
3  t&.  624.  See  also  Adams  Eq.,  Ill;  1  Sugd.  Vend.,  8th  Am. 
ed.,  Perkins  notes,  pp.  267,  268,  302,  303.  The  doctrine  thus  ex- 
tended is  declared,  in  numerous  decisions,  to  prevail  in  New  York ; 
also  in  Vermont  and  several  other  States.  Mr.  Washburn,  in  his 
chapter  on  Mortgages,  §  1,  has  exhibited  the  law  as  held  in  the 
different  States,  in  this  particular;  and  the  numerous  references 
there  made,  as  well  as  by  the  annotators  in  the  other  treatises  which 
we  have  cited,  render  it  superfluous  to  repeat  them  here  (2  Washb. 
Eeal  Prop.,  3d  ed.,  35  &  seq.).    Upon  the  whole,  we  are  convinced 
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that  the  doctrine  may  be  adopted  without  violation  of  the  statute  of 
frauds^  or  of  any  principle  of  law  or  evidence;  and,  if  properly 
guarded  in  administration,  may  prove  a  sound  and  salutary  prin- 
ciple of  equity  jurisprudence.  It  is  a  power  to  be  exercised  with  the 
utmost  caution,  and  only  when  the  grounds  of  interference  are  fully 
made  out,  so  as  to  be  clear  from  doubt. 

It  is  not  enough  that  the  relation  of  borrower  and  lender,  or 
debtor  and  creditor,  existed  at  the  time  the  transaction  was  entered 
upon.  Negotiations,  begun  with  a  view  to  a  loan  or  security  for 
a  debt,  may  fairly  terminate  in  a  sale  of  the  property  originally 
proposed  for  security.  And  if,  without  fraud,  oppression,  or  unfair 
advantage  taken,  a  sale  is  the  real  result,  and  not  a  form  adopted 
as  a  cover  or  pretext,  it  should  be  sustained  by  the  court.  It  is  to 
the  determination  of  this  question  that  the  parol  evidence  is  mainly 
directed. 

The  chief  inquiry  is,  in  most  cases,  whether  a  debt  was  created 
by  the  transaction,  or  an  existing  debt,  which  formed  or  entered 
into  the  consideration,  continued  and  kept  alive  afterwards.  *'  If 
the  purchaser,  instead  of  taking  the  risk  of  the  subject  of  the  con- 
tract on  himself,  take  a  security  for  repayment  of  the  principal, 
that  will  vitiate  the  transaction,  and  render  it  a  mortgage  security** 
(1  Sugd.  Vend.,  8th  Am.  ed.,  302,  in  support  of  which  the  citations 
by  Mr.  Perkins  are  numerous).  But  any  recognition  of  the  debt  as 
still  subsisting,  if  clearly  established,  is  equally  efficacious;  as  the 
receipt  or  demand  of  interest  or  part  payment  {Eaton  v.  Oreen, 
22  Pick.  526,  530). 

Although  proof  of  the  existence  and  continuance  of  the  debt,  for 
which  the  conveyance  was  made,  if  not  decisive  of  the  character  of 
the  transaction  as  a  mortgage,  is  most  influential  to  that  effect ;  yet 
the  absence  of  such  proof  is  far  from  being  conclusive  to  the 
contrary  (Rice  v.  Bice,  4  Pick.  349;  Flagg  v.  Mann,  14  Pick.  467, 
478;  Russell  v.  Southard,  12  How.  139;  Brown  v.  Dewey,  1  Sandf. 
Ch.  56).  When  it  is  considered  that  the  inquiry  itself  is  supposed 
to  be  made  necessary  by  the  adoption  of  forms  and  outward  appear- 
ance differing  from  the  reality,  it  is  hardly  reasonable  that  the 
absence  of  an  actual  debt,  manifested  by  a  written  acknowledgment 
or  an  express  promise  to  pay,  should  be  regarded  as  of  more  signifi- 
cance than  the  absence  of  a  formal  defeasance.  It  of  course  compels 
the  party  attempting  to  impeach  the  deed  to  make  out  his  proofs 
by  other  and  less  decisive  means.  But  as  an  affirmative  proposition 
it  cannot  have  much  force. 

A  mortgage  may  exist  without  any  debt  or  other  personal  liability 
of  the  mortgagor.  If  there  is  a  large  margin  between  the  debt  or 
sum  advanced  and  the  value  of  the  land  conveyed,  that  of  itself  is 
an  assurance  of  payment  stronger  than  any  promise  or  bond  of 
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a  necessitous  borrower  or  debtor.  Hence  inadequacy  of  price,  in 
such  case,  becomes  an  important  element  in  establishing  the  char- 
,  acter  of  the  transaction.  Inadequacy  of  price,  though  not  of  itself 
alone  sufficient  ground  to  set  in  motion  chancery  powers  of  the 
court,  may  nevertheless  properly  be  effective  to  quicken  their  exer- 
cise, where  other  sufficient  ground  exists  (Story  Eq.,  §§  239,  245, 
246) ;  and  in  connection  with  other  evidence  may  afford  strong 
ground  of  inference  that  the  transaction  purporting  to  be  a  sale 
was  not  fairly  and  in  reality  so  (Kerr  on  Fraud  and  Mistake,  186 
and  note;  Wharf  v.  Howell,  5  Binn.  499). 

Another  circumstance,  that  may  and  ought  to  have  much  weight, 
is  the  continuance  of  the  grantor  in  the  use  and  occupation  of  the 
\  land  as  owner,  after  the  apparent  sale  and  conveyance  {Cotterell 
V.  Purchase,  Cas.  temp.  Talbot,  61 ;  Lincoln  v.  Wright,  4  De  Qex 
&  Jones,  16).  These  several  considerations  have  more  or  less 
weight,  according  to  the  circumstances  of  each  case  (Conway  v. 
Alexander,  7  Cranch,  218;  Beniley  v.  Phelps,  2  Woodb.  &  Min. 
426).  It  is  not  necessary  that  all  should  concur  to  the  same  result 
in  any  case.  Each  case  must  be  determined  upon  its  own  special 
facts ;  but  those  should  be  of  clear  and  decisive  import. 

In  the  present  case,  we  are  able  to  arrive  at  the  clear  and  satis- 
factory conclusion  that  there  was  no  real  purchase  of  the  land  by 
the  defendant,  either  from  Tirrill  or  from  the  plaintiff;  that  his 
advance  of  the  purchase  money  at  the  request  of  the  plaintiff  created 
a  debt  upon  an  implied  assumpsit,  if  there  was  no  express  promise ; 
and  that  it  was  the  expectation  of  both  parties  that  the  money  would 
be  repaid  soon  and  the  land  reconveyed.  Whatever  may  have  been 
the  intention  of  the  defendant,  he  must  have  known  that  this  was 
the  expectation  of  the  plaintiff ;  and  it  is  most  favorable  to  him  to 
suppose  that  it  was  his  own  expectation  also.  These  conclusions 
are  not  in  the  least  modified  in  his  favor  by  an  examination  of  his 
answer. 

We  must  declare  therefore  that  in  equity  he  holds  the  title  subject 
to  redemption  by  the  plaintiff  in  such  manner  and  upon  such  terms 
as  shall  be  deterinined  upon  a  hearing  therefor  before  a  single 
justice. 

Decree  accordingly} 

*  See  Born  v.  Keteltaa,  46  N.  Y.  005  ( 1871 ) . 

Tlie  view  that  fraud,  mistake  or  undue  influence  must  be  shown,  onee 
f^eneral^  has  been  for  the  most  part  abandoned.  See,  for  example,  Brainerd 
v.  Braitierd,  15  Uonn.  575  (1843)  and  French  v.  Burns,  35  Conn.  359 
(1868).  It  survives,  however,  in  a  few  States  {Norris  v.  McLam,  104 
N.  C.  159  [1889] ;  Ga.  Code,  1895,  §  2725;  Miss.  Ann.  Code,  §  4233),  and  its 
influence  may  be  traced  in  many  others  (Sutphen  v.  Cushman,  35  111.  186 
[1864] ;  Stinchfield  v.  Milliken,  71  Me.  567  [1880] ;  Russell  v.  Southard,  12 
How.  139,  147-8  [1851]). 

''It  will  be  perceived  that  in  none  of  these  cases  did  the  court  attempt 
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N.  H.  Gen.  Laws,  c.  136.  §  1.  Every  conveyance  of  lands, 
made  for  the  purpose  of  securing  the  payment  of  money,  or  the  per- 
formance of  any  other  thing  in  the  condition  thereof  stated,  is  a 
mortgage  within  the  meaning  of  this  chapter. 

§  2.  No  conveyance  in  writing  of  any  lands  shall  be  defeated,  nor 
any  estate  encumbered  by  any  agreement,  unless  it  is  inserted  in  the 
condition  of  the  conveyance  and  made  part  thereof,  stating  the 
sum  of  money  to  be  secured  or  other  thing  to  be  performed. 


Penn.  Laws,  1881,  No.  91.  §  1.  Be  it  enacted,  &c.,  That  no  de- 
feasance to  any  deed  for  real  estate,  regular  and  absolute  upon  its 
face,  made  after  the  passage  of  this  act,  shall  have  the  eflfect  of  re- 
ducing it  to  a  mortgage,  unless  the  said  defeasance  is  made  at 
the  time  the  deed  is  made  and  is  in  writing,  signed,  sealed,  acknowl- 
edged and  delivered  by  the  grantee  in  the  deed  to  the  grantor,  and 
is  recorded  in  the  oflBce  for  the  recording  of  deeds  and  mortgages 
in  the  county  wherein  the  said  lands  are  situated,  within  sixty  days 
from  the  execution  thereof ;  and  such  defeasances  shall  be  recorded 
and  indexed  by  the  recorder. — Approved  the  8th  day  of  June,  A.  D. 
1881. 


to  range  the  jurisdiction  to  turn  an  absolute  deed  into  a  mortgage,  by 
parol  evidence,  under  any  specific  bead  of  equity,  such  as  fraud,  accident 
or  mistake ;  but  the  rule  seems  to  have  grown  into  recognition  as  an  inde« 
pendent  head  of  equity.  Still  itTnust  have  its  foundation  in  this,  that 
where  the  transaction  is  shown  to  have  been  meant  as  a  security  for  a  loan, 
the  deed  will  have  the  character  of  a  mortgage,  without  other  proof  of 
fraud  than  is  implied  in  showing  that  a  conveyance,  taken  for  the  mutual 
benefit  of  both  parties,  has  been  appropriated  solely  to  the  use  of  the 
grantee.  For  when  we  seek  in  the  standard  authorities  for  the  ground  or 
principle  upon  which  the  doctrine  of  the  admissibility  of  parol  evidence 
originally  rested,  it  will  be  found  in  the  old  and  familiar  heads  of  equity, 
such  as  fraud,  accident,  mistake  or  trust.  Chancellor  Kent,  4  Com.  143, 
states  the  doctrine  thus :  '  A  deed,  absolute  on  the  face  of  it,  and  though 
registered  as  a  deed,  will  be  valid  and  effectual  as  a  mortgage,  as  between 
the  parties,  if  it  was  intended  by  them  to  be  merely  a  security  for  a  debt, 
and  this  would  be  the  case,  though  the  defeasance  was  by  an  agreement  rest- 
ing in  parol,  for  parol  evidence  is  admissible  in  equity  to  show  that  an  abso- 
lute deed  was  intended  as  a  mortgage,  and  that  the  defeasance  has  been 
omitted  or  destroyed  hy  fraud,  surprise,  or  mistake,'  Story,  speaking  of  the 
same  subject,  says :  *  Even  parol  evidence  is  admissible  in  some  cases,  as  in 
cases  of  frauds  accident,  and  mistake,  to  show  that  a  conveyance,  absolute 
on  its  face,  was  intended  between  the  parties  to  be  a  mere  mortgage  or  se- 
curity for  money'  (2  Eq.  Jur.,  9  1018,  note  2)  "—Per  McAllister,  J.,  in 
Ruckman  v.  Alwood,  71  III.  155  (1873). 


7t.it-  ^*^'     ^   .MjkLJj^       i^fe«  ^  AS    C/^      A^CW    y^^^- 


ajutr^-=^-  ^^  --°*  '*^'^  '^    f^  '^^' 


^^±A.   'i^- 


^^ni^  *^^"^^',  ^^^- 


^A*  /"' 


iS-'^c^.^c- ^ 


SEC.  n.]  PAROL  EVIDENCE.  201 

Ga.  Code^  1895.  §  2725.  A  deed  or  bill  of  sale^  absolute  on  its 
face  and  accompanied  with  possession  of  the  property,  shall  not  be 
proved  (at  the  .instance  of  the  parties)  by  parol  evidence  to  be  a 
mortgage  only^  unless  fraud  in  its  procurement  is  the  issue  to  be 
tried.i 

^  Hias.  Ann.  Code,  $  4233,  is  to  the  same  effect. 


CHAPTER  IIL 

THE  OBLIGATION  SECUBED. 


Section  I.    Is  ak  Obligation  Necbssabt  ?  ^ 


ACTON  V.  ACTON.      ^^^^iAr-c,    ilu^    ^    (U^^J.  /f- 
Court  OF  Chanceby,  1704.  .^^^^^^^^^^^    (^  ^jj^^Q^ 
(Finch,  Pre.  Ch,  237.)        ^u^  ckJlf  Li^ , 

The  plaintiff^s  husband  before  marriage  jgives  her  a  bond  to  leave 
her  lOOOf.  if  she  survived  him,  and  the  same  day  marries  heT; 
and  some  years  a  iter  dies  int^tate,  leaving  a  freehold  and  copyhold 
estate  all  in  mortgage. 

The  plaintiff  takes  out  administration,  but  the  personal  estate  not 
being  near  sufficient  to  satisfy  the  said  bond,  she  brings  her  bill 
against  the  heir  and  mortgagee  to  redeem,  and  be  let  in  to  have 
satisfaction  of  the  said  bondT 

The  defendant,  the  heir,  urged,  that  by  the  marriage  the  bond  be- 
came void  in  law,  and  could  not  be  maintainecl  here,  especially 
against  him,  who  is  chargeable  only  in  such  case  by  being  specially 
named ;  and  though  it  would  be  supported  as  a  marriage  i^eement 
in  writing,  yet  could  only  charp^e  the  personal  estate :  and  tnat.  how- 
ever,  it  cannot  affect  the  copyhold. 

On  the  other  side  it  was  said,  this  was  once  a  good  bond,  and  the 
(^\^^  pu£^ix^^*Ji  heirs  are  bound  in  it ;  and  though  by  the  marriage  it  lost  its  force  in 
c/An  gii^^-  point  oJ  law,  yet  in  equity  it  will  have  the  same  force  as  before,  and 

^  bind  the  husband,  and  entitle  the  plaintiff  to  a  redemption ;  as  if 

the  obligee  loses  his  bond,  yet  equity  will  set  it  up,  and  give  him  the 
same  advantage  of  it,  as  if  it  were  in  being;  and  if  equity  does  sup- 
port it,  it  must  support  it,  not  only  as  an  agreement  in  writing,  but 
as  a  bond^  and  therefore  the  plaintiif  ought  to  have  the  redemption 
as  a  bond  creditor  would  have  had:  and  though  it  was  agreed,  it 
would  not  entitle  her  to  redeem  the  copyhold,  if  mortpa^ed  by 
itself,  yet  when  that  and  the  freehold  are  mortgaged  together,  she 
must  redeem  the  whole,  and  cannot  redeem  bv  parcels :  Mid  though 
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the  heir  on  payment  of  what  is  due  on  the  mortgage  will  have  back 
the  copyhold  from  us,  yet  we  shall  hold  the  freehold  till  satisfied  the 
bond. 

Lord  Keeper  [Weight]  said,  if  the  bond  were  executed  (which 
being  doubtful,  was  ordered  to  be  tried)  the  court  would  support 
it  as  a  bond ;  and  that  the  freehold  and  copyhold  being  mortgaged 
togetiier,  the  piaintig  sliould  redeem  both.^  ^^ 


BUCKLIN  V.  BUCKLIN. 


Ca>* 


Court  op  Appeals  op  New  York,'^1864.  ^^l^-^  Hju^ 


(1  All.  App.  Cos.  242.)  ^u^  ci  u:::t^^r^^       <r^ 

Olive  E.  Bucklin  brought  this  action  in  the  Supreme  Court /^'^'''^^''^''^''^^"^^ 
against  William  and  Qeorge  R.  Bucklin,  to  foreclose  a  mortgage  >i^  ^^SS*^^ 
made  bv  their  ancestor,  William  Bucklin.  Sr.  ^'^^^^^JP^  ^' 

William  Bucklin,  Sr.^  and  his  wife,  Esther,  previous  to  his  ex-  Qa4j^ ujiii^ 
ecuting  this  mortgage  had  separated,  and  she  had  filed  a  bill  in  p^^^^^^^^rj^^^-^^^- 
chancery  for  a  judicial  separation   (a  mensa  et  tfioro)   on  the  tr^^^T^^     ^^ ' 
ground  of  his  cruel  treatment  of  her.    In  the  bill  she  prayed  that  ^^4^  *^   l1^ 
he  might  be  compelled  to  maintain  her,  and  that  the  custody  of^^^     ^  //^ 
their  infant  daughter,  Olive  E.,  might  be  awarded  to  her.    Upon  ftV?/otii^   rua^ 
the  bill  she  obtained  an  injunction  restraining  him  from  molesting  ^   QjouufJL     2v 
the  child.  ^^tjf-  u^   sLx  - 

In  order  to  compromise  the  controversy  and  stay  the  prosecution      'T^j    Ljj^^ 
of^'the  suit,  the  husband,  William  Bucklin,  8r.,  agreed  to  make   .A*      t^  j 
provision  for  the  support  of  nis  wiie  and  the  infant,  together,  and  f<rit^  ^^"^t  _ 
separate  from  himself,  and  convey  a  house  and  lot  to  the  child  xj^  «i^^/A    Z*^ 
within  six  months!  uTtiPm    aJ't/L^ 

effect  thiFsettlement  the  mortgage  in  suit  was^  executed  to      J^p      r:^^ 
r  (ireen  (who  appeared  as  the  next  friend  of  the  wife  in  her  ^*^   ^*^^  . 


T^ 


Vedder 


divorce  suit)  and  was  expressed  to  be  made  to  him  in  trust  for  the 
wife  and  infant  daughter.  ^  '^ 

The  mortgage,  which  was  set  forth  in  the  complaint,  recited  the    /^  _ 

^ "  As  to  the  objection  that  here  was  no  covenant  for  the  payment  of  the 
principal  or  interest,  he  said  that  was  not  material;  the  same  not  being 
necessary  for  the  making  of  a  mortgage,  nor  yet  necessary  that  the  right 
shyuld  bfl  mutual — viz..  for  the  mortgagee  to  compel  the  payment  as 
well  as  for  the  mortgagor  to  compel  a  redemption;  since  such  conveyance 
as  in  the  present  case,  though  without  any  covenant  or  bond  for  the  pay- 
ment of  the  money,  would  yet  be  plainly  a  mortgage." — Sir  Joseph  Jekyll, 
arguendo,  in  Floyer  v.  Lavington,  1  P.  Wms.  268   (1714).    And  see  Lit.,  —  ^ 

§  338,  and  Co.  Lit.,  209,  a,  6,  p.  11,  supra.       (^  --fUu^      'iP  S^Sb^  /y      ^  cJQMla. 

ijCf" -fctl^oi      til  ^faz^if     ^     c^tnfm,*^^ 
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above  facts,  and  after  providing  for  the  said  support  of  the  wife 
and  daughter,  and  the  suspension  of  proceedings  in  the  suit,  with- 
out modification  or  discontinuance,  the  mortgage  contained  the  fol- 
lowing language :  "  Now,  for  the  purpose  of  securing  the  perform- 
ance by  the  said  William,  of  the  aforesaid  agreements  and  covenants 
on  his  part  to  be  performed,  this  indenture  witnesseth — ^that  the 
said  William  Bucklin,  in  consideration  of  the  premises,  and  also 
on  consideration  of  the  sum  of  one  dollar,  paid  to  the  said 
William  by  the  said  Vedder  Green,  the  receipt  of  which  sum  is 
hereby  confessed  and  acknowledged,  hath  granted,  bargained, 
sold,"  &c.,  "  and  doth  grant,"  &c.,  to  Vedder  Green  and  his  heirs  ^ 
and  assigns  forever  (here  was  inserted  the  description  of  the  lands ;  c*«-t^, 
habendum  to  him,  his  heirs,  and  assigns,  forever^,  ^^  provided,  that_ 
if  the  said  William  Bucklin  shall  within  the  period  of  six  months 
convey  to  Olive  Esther  Bucklin  real  estate  of  the  value  of  one  thou- 
sand dollars,  to  consist  of  a  dwelling,"  &c.,  and  if  he  shall  permit 
Esther  to  occupy  the  same  without  molestation,  and  if  he  shall  pay 
to  Esther  Bucklin  three  hundred  dollars  annually  during  their  joint 
lives,  and  shall  permit  the  said  Esther  Bucklin  to  have  the  custody, 
management,  &c.,  of  said  Olive  Esther  Bucklin,  without  any  inter- 
ference on  his  part  (and  if  he  should  also  perform  certain  other 
conditions  relating  to  personal  property),  then  this  indenture  shall 
be  void.  And  it  is  hereby  declared  that  this  mortgage  is  given  to 
Vedder  Green  in  trust  for  the  benefit  of  Esther  Bucklin  and  her  in- 
fant daughter,  Olive  Esther  Bucklin.  And  in  case  the  above  con- 
ditions on  the  part  of  said  William,  or  any  of  them,  shall  be 
broken,  and  it  shall  at  any  time  hereafter  be  necessary  to  enforce 
this  mortgage,  the  amount  that  shall  be  recovered  on  said  mortgage 
shall  be  recovered  for  the  benefit  of  the  said  Esther  and  her  infant 
daughter  or  the  survivor  of  them. 

The  complaint  then  averred  that  Bucklin,  Sr.  wholly  failed  to 
convey  land  and  dwelling,  &c.,  as  he  agreed  (though  payment  of 
the  annuity  was  admitted),  and  demanded  judgment  for  the  fore- 
closure  of  tne  mortgage  for  the  sum  of  one  thousand  dollars,  the 
value  of  the  land  and  dwelling  promised  to  be  conveyed,  and  in- 
terest, &c. 

When  the  mortgage  was  made,  in  1836,  the  child  (the  present 
plaintiff)  was  about  three  years  of  age.  The  trustee,  Vedder 
Green,  died  in  1841,  the  husband  and  wife  died  in  1843  andri844. 
TvL  1857,  the  daughter,  coming  of  age,  procured  an  order  of  court 
appointing  her  to  enforce  the  trust  and  bring  an  action  in  her  own 
name. 

The  defendants  were  heirs  of  the  mortgagor  in  possession. 

The  judge  before  whom  the  cause  was  tried  sustained  the  mort- 
gage ;  found  that  the  husband  and  wife  never  afterward  cohabited. 
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though  for  a  short  time  they  resided  in  the  same  house,  and  he 
gave  judgment  for  plaintiflE  with  interest  from  the  date  of  the 
mortgage. 

The  Supreme  Court,  at  General  Term,  aflSrmed  this  judgment, 
holding  that  this  was  an  action  on  a  sealed  instrument,  and,  if  the 
cause  of  action  had  accrued  after  the  Code  of  Procedure  went  into 
effect,  it  would  have  been  governed  by  section  90  of  the  Code,  but 
that  as  it  had  accrued  before  that  time,  it  was  governed  by  2  R.  S., 
c.  8,  tit.  3,  art.  1,  §  9,  which  enacts  that  the  time  which  shall  have 
elapsed  between  the  death  of  any  person,  and  the  granting  of  letters  —j^zitjui    "  ^ 


testamentary  or  of  administration  on  his  estate,  shall  not  be  deemed      lH—-rdh  H 
any  part  of  the  time  limited  by  any  law,  for  the  commencement  of     >^  fm- 

actions  by  executors  or  administrators.     That  had  the  trust  de-  "^jj^^*^  ^^^^\j 
scended  to  the  personal  representatives  of  the  trustee,  this  cause  of  uZCt^^^^^^. 
action  would  have  been  saved  from  the  operation  of  the  statute ;  and  c/^^  ^   AtAobrj^ 
that  the  ctsiui  que  trust  should  not  be  prejudiced  by  having  the"  /^  gf  ^f  iU^* 
trust  fall  on  the  court  of  chancery,  as  it  did  on  the  death  of  *tbu«oi    ^Ctu^. 
Green,  but  that  an  analogous  rule  should  be  applied,  and  the  whole  ^^  5^  f^aJjLh 
term  of  twenty-one  years  allowed  in  which  to  bring  the  action,  uSsZ^  ^  GJumJ^ 
which  would  prevent  it  from  being  barred.  ^ 

From  that  judgment  the  defendants  appealed  to  this  court. 

F,  Kernan  for  defendants,  appellants. 

John  H,  Reynolds  for  plaintiff,  respondent. 

By  the  Court:  Denio,  Ch.  J.  The  mortgage,  so  far  as  it  is  now 
sought  to  be  enforced,  was  created,  among  other  objects,  to  secure 
the  plaintiff,  then  an  infant  of  tender  age,  a  portion  of  her  father's 
property,  to  aid  in  her  maintenance  during  her  infancy,  and  to 
furnish  her  with  a  small  independent  estate  in  real  property.    The  ] 

differences  which  had  arisen  between  her  parents  presented  the  oc- 
casion for  this  gift;  but  its  validity  did  not  depend  upon  the  merits 
of  that  controversy,  nor  yet  upon  the  legal  effect  of  the  agreement 
for  a  separation  between  her  father  and  mother,  nor  upon  the  legal- 
ity of  the  provisions  made  by  the  former  for  the  latter.  The  con- 
tract, fio  far  as  it  relates  to  that  provision,  has  either  been  per- 
formed or  it  is  now  incapable  of  performance.  The  party  entitled 
to  its  benefits  has  been  long  dead,  and  it  does  not  appear  that  she 
left  any  representative  capable  of  enforcing  any  of  its  stipulations 
which  were  not  performed  at  her  death.  Moreover,  this  suit  was 
not  brought  to  recover  such  interest.  But  the  plaintiff  survives, 
and  is  entitled  to  the  settlement  attempted  to  be  made  in  her  favor, 
provided  it  was  legally  valid  when  made,  and  provided  her  rights 
have  not  been  lost  by  lapse  of  time.* 

^  The  second  portion  of  the  opinion,  dealing  with  the  effect  of  the  lapse 
of  time,  is  omitted,  the  conclusion  being  reached  that  the  Statute  of  Limita- 
tions was  not  a  bar. 
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1.  Where  the  rights  of  creditors  do  not  stand  in  the  way^  and 
there  appear  not  to  have  been  any  in  this  case,  it  is  perfectly  lawful 
for  a  parent  to  make  snch  provision  out  of  his  estate  for  a  child  or 
children,  by  present,  gift  or  by  testament,  as  he  may  think  proper. 
There  are  cases  in  which  a  voluntary  executory  ^ft  will  not  be 
enforced  by  the  courts;  but  an  executed  one  is  as  valid  as  though 
based  on  a  full  pecuniary  consideration. 

A  mortgage  is  an  executed  conditional  transfer  of  the  real  estate  \\ 
mortgaged.  In  judgment  of  law,  any  conveyance  which  would 
be  sufficient  to  pass  the  title  to  a  purchaser  conveys  it  to  the  mort- 
gagee. The  instrument  executed  by  William  Bucklin  to  Vedder 
Green  would  be  a  perfect  deed  of  bargain  and  sale  but  for  the  con- 
dition by  which  it  was  to  become  void  upon  performance  of  the 
agreement.  It  expresses  a  pecuniary  consideration  which,  though 
nominal,  is  as  adequate  to  waive  a  use  as  though  it  were  the 
full  value  of  the  land,  and  though  it  may  not  have  been  paid,  the 
defendant  is  estopped  by  his  deed  from  denying  its  payment.  By 
the  Revised  Statutes  it  is  denominated  a  grant;  but  for  all  substan- 
tial purposes  it  has  the  effect  of  a  deed  of  bargain  and  sale  (IB.  S., 
738,  739,  §§  137, 138, 142).  At  common  law,  and  before  the  juris- 
diction of  courts  of  equity  to  relieve  against  forfeitures  had  been 
established,  this  deed  would  have  vested  in  the  trustee  an  estate  in 
fee  simple  defeasible  only  by  the  performance  of  the  conditions. 
This  is,  of  course,  a  technical  view  of  the  nature  of  a  mortgage. 

By  applying  to  the  transaction  the  equitable  doctrines  of  the 
courts  of  equity,  now  also  recognized  to  a  great  extent  by  the  courts 
of  law  and  by  modem  statutes,  the  mortgage  is  simply  a  security 
for  the  payment  of  the  money  it  was  given  to  secure,  and  the  mort- 
gagor continues  to  own  the  land,  while  the  mortgagee's  interest  is 
that  of  a  creditor  only. 

But  the  defendants'  position  is  formal  also.  They  insist  that 
courts  of  equity  will  not  decree  the  performance  of  a  voluntary 
executory  agreement  even  where  the  subject  is  a  portion  intended 
for  a  child  or  other  relative,  and  authorities  are  referred  to  to  sustain 
that  position  {Duvoll  v.  Wilson,  9  Barb.  487,  and  cases  cited;  but 
see  Souverbye  v.  Arden,  1  Johns.,  Ch.  240,  266,  and  cases  referred 
to  by  Chancellor  Kent) .  If  the  settlement  be  an  executed  one,  like  a 
deed  or  mortgage,  the  doctrine  relied  on  has  no  application.  The 
title  of  the  mortgaged  premises  is  transferred  by  legal  conveyance. 
The  mortgagor  retains  an  equity  of  redemption,  equivalent,  for 
many  purposes,  to  a  general  ownership  of  the  land,  but  yet,  in  point 
of  form,  an  equity.  The  mortgagor  may,  it  is  true,  come  into  a 
court  of  equity  to  enforce  his  mortgage,  as  the  mortgagee,  must  in 
order  to  redeem.  The  reason  why  a  mortgagee  must  resort  to  equity 
is  not  because  the  mortgage  is  an  executory  transaction,  and 
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requires  the  aid  of  a  court  of  chancery  to  compel  a  specific  perform- 
ance. On  non-performance  of  the  conditions  the  mortgage  is  for- 
feited at  law,  but  the  equity  of  redemption  remains  in  the  mort- 
gagor or  his  representatives.  No  prospective  language  of  the 
parties  which  can  be  written  is  strong  enough  to  produce  the  for- 
feiture of  that  equity,  which  can  only  be  extinguished  by  a  decree, 
or  an  equivalent  proceeding,  imder  a  positive  statute.  This  rule  is 
expressed  by  the  phrase,  "once  a  mortgage,  always  a  mortgage." 
The  mortgagee  cannot  destroy  this  equity  except  by  a  suit  in  chan- 
cery or  a  statute  foreclosure.  Formerly,  he  could  bring  ejectment  to 
get  possession  of  the  estate,  after  forfeiture  at  law,  but  that  is  now 
forbidden  by  statute.  Still  if  he  can  be  got  into  possession  with- 
out a  breach  of  the  peace,  his  title  under  the  mortgage  deed  is  strong 
enough  in  law  to  enable  him  to  defend  an  ejectment  brought  by  the 
mortgagee  (MicJcles  v.  Dillaye,  17  N".  Y.  80;  Mickles  v.  Townsend, 
18  id.  575).  The  plaintiff  brings  her  suit  in  equity,  not  for  the 
purpose  of  being  aided  in  establishing  her  mortgage  under  the  no- 
tion of  remedying  a  defective  conveyance,  or  obtaining  a  specific 
performance,  but  to  foreclose  and  extinguish  the  defendants'  equity 
of  redemption,  which  a  court  of  law  is  not  competent  to  deal  with. 
She  does  not  come  to  establish  a  voluntary  equitable  agreement, 
but  to  enforce  a  legal  title  under  an  executed  conveyance,  and  to 
cut  off  an  equity  attached  to  that  legal  title  and  vested  in  the  de- 
fendants. 

A  point  is  made  that  the  mortgage  is  invalid  because  made  to 
Green  as  a  trustee,  he  confessedly  having  no  beneficial  interest,  and 
because  the  purposes  of  the  trust  are  not  such  as  are  contemplated 
by  the  fifty-fifth  section  of  the  chapter  of  the  Eevised  Statutes  relat- 
ing to  uses  and  trusts.  N"ow,  although  for  the  purpose  of  showing 
that  a  mortgage  is  an  executed  conveyance  and  not  a  mere  execu- 
tory agreement,  I  have  recurred  to  the  legal  nature  of  that  instru- 
ment as  a  conveyance  of  the  land  mortgaged,  I  am  not  prepared  to 
concede  that  it  should  be  regarded  as  "  a  disposition  of  the  land  by 
deed''  within  the  meaning  of  the  article  of  the  Revised  Statutes 
respecting  uses  and  trusts  (1  R.  S.,  727).  The  modern  idea  of  a 
mortgage  is  a  pledge  of  the  land  to  secure  the  payment  of  money. 
The  statute  relates  to  interests  in  lands,  properly  so  called,  and  not 
to  collateral  pledges  made  for  the  purpose  of  securing  interests  in 
personalty.  Debts  secured  by  mortgage  are  declared  to  be  personal 
assets  and  go  to  the  personal  representatives  (2  R.  S.,  82,  §  6, 
subd.  8). 

A  trust  of  personalty  is  not  within  the  statutes  of  uses  and  trusts, 
and  may  be  created  for  any  purpose  not  forbidden  by  law.  This 
mortgage  is  not,  therefore,  at  all  within  the  influence  of  the  fifty- 
fifth  section,  or  within  the  one  which  abolishes  uses  and  trusts.    But 
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if  it  were  otherwise,  and  if  the  interest  in  the  land  conveyed  by  a 
mortgagor  to  a  mortgagee  were  regarded  as  within  the  purview  of 
that  section,  the  only  effect  in  this  instance  would  be  to  annihilate 
0\C,  ^^^  title  and  strike  out  the  name  of  Green,  the  trustee,  and  to  invest 
the  beneficiaries  with  the  title  nominally  conferred  on  Green.  This 
effect  is  produced  by  section  49  of  said  article,  which  declares  that 
if  a  disposition  of  land  be  made  to  one  or  more  persons,  to  the  use 
of  or  in  trust  for  another,  no  estate  or  interest,  legal  or  equitable, 
shall  vest  in  the  trustee;  and  section  47,  which  confers  upon  the 
beneficiary  in  such  cases  an  estate  of  the  same  quality  as  his  ben- 
eficial interest.  Again,  a  trust  may,  by  section  55,  also  be  created  to 
sell  lands  for  the  purpose  of  satisfying  any  charge  thereon.  This 
does  not  require  a  pre-existing  charge.  One  created  at  the  same  1/ 
Ai/  time  and  by  the  same  instrument  which  contains  the  conveyance  | 
Vjr- «  would  be  sufficient  to  bring  the  disposition  within  the  terms  and  II 
spirit  of  the  section,  and  would  embrace  the  case  of  a  mortgage.         >' 

I  think,  therefore,  that  the  instrument  contained  a  valid  mort- 
gage of  the  land  described  in  it,  and  that  it  was  an  available  security 
for  the  performance  of  the  contract  to  purchase  and  convey  lands 
to  the  value  of  one  thousand  dollars  to  and  for  the  benefit  of  the 
plaintiff. 

H.  E.  Selden,  J.,  was  absent.    All  the  other  judges  concurred. 

Judgment  affirmed,  with  costs. 


CAMPBELL  V.  TOMPKINS. 


Court  op  Chancery  of  New  Jersey,  1880.  q 

(32  iv.  jr.  J?g.  iro.)  d/tZ/r 

Bill  to  foreclose.    On  final  hearing  on  pleadings  and  proofs. 
The  Chancellor  [Runyon].  This  suit  is  brought  to  foreclose 


a  mortgage  given,  October  13th,  1868,  by  Daniel  F.  TompkTns  an 
nis  wife  to  the  complainant,  on  land  of  Mrs.  Tompkins,  to 
secure  the  payment,  according  to  the  bond  of  Mr.  Tompkins  to 
the  complainant,  of  that  date,  ot  $xgiuo  m  one  year  from  the 
date  thereof,  with  interest,  and  all  national,  state,  county,  city 
and  township  taxes  which  might  be  assessed  upon  the  money 
loaned  and  thereby  secured  or  upon  the  mortgage  or  bond.  The 
defense  set  up  by  the  mortgagors  in  their  answer  is,  that  only 
$1100  were  lent,  and  the  rest  of  the  $2100  was  an  allowance  by  way 
of  compensation  for  the  trouble  and  expense  to  which  the  firm  of 
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Campbell,  Lane  &  Co.  (of  which  the  complainant  was  a  member 
and  for  which  the  bond  and  mortgage  were  taken,  though  taken  in 
the  name  of  the  complainant  alone)  had  been  subjected  by  reason  of 
the  defense  made  by  the  firm  of  Nichols  &  Tompkins  (of  which  Mr. 
Tompkins  was  a  member),  against  certain  promissory  notes  put  by 
the  latter  firm  on  the  money  market,  and  bought  by  Campbell,  Lane 
&  Co.  The  notes  amounted  in  the  aggregate  to  over  $7000.  The  re- 
sult of  the  litigations  was  that  Campbell,  Lane  &  Co.  recovered  only 
what  they  had  paid  for  the  notes,  with  interest.  The  litigations 
were  ended  and  the  money  for  which  judgment  was  recovered 
therein  paid  before  the  mortgage  was  given. 

When  the  agreement  for  the  mortgage  was  made,  Mr.  Tompkins 
applied  to  the  complainant  for  a  loan  of  $1000  on  mortgage  of  the 
premises  described  in  the  mortgage.  Wholly  of  his  own  accord,  and 
without  suggestion  from  the  complainant,  or  any  member  of  his 
firm,  or  any  one  else  on  his  or  their  account,  Mr.  Tompkins  pro^ 
posed  that  if  the  loan  was  made  the  mortgage  would  be  given  for 
such  an  amount  as  to  include  a  sum  sufficient  to  compensate  Mr> 
(Jampbeirs  firm  for  their  expense  and  trouble  in  prosecuting  the 
suiits  upon  tne  notes^  This  proposition  was  wholly  voluntary  on  his 
part,  and  the  amount  of  the  proposed  compensation  ($1000)  was 
fixed  by  him. 

Mr.  Campbell  acceded  to  the  proposition  thus  made,  and  made 
the  desired  loan,  the  amount  of  which  was,  at  the  request  of  Mr. 
Tompkins,  raised  from  $1000  to  $1100,  and  took  the  mortgage.  In 
1876,  before  the  commencement  of  this  suit,  the  complainant 
bought  the  interest  of  his  partners  in  the  mortgage,  so  that  when 
this  suit  was  brought  he  was  the  sole  owner  of  the  mortgage. 

By  their  answer,  Mr.  and  Mrs.  Tompkins  insist  that,  as  to  the 
$1000  included  in  the  mortgage  as  compensation  for  expense, 
trouble,  &c.,  in  the  litigations  on  the  notes,  the  mortj^a^e  was  with- 
out consideration,  and  that,  therefore,  there  should  be  no  decree  for 
that  money;  or,  if  there  should  be  any  decree  on  that  account,  it 
should  be  for  a  smaller  sum.  They  insist  that  $1000  was  an  un- 
reasonably large  allowance  on  that  account.  Neither  in  the  answer 
nor  in  the  testimony  is  any  fraud  alleged  or  even  hinted  at._  The 
conduct  of  the  complainant  appears  to  have  been  entirely  fair.  Nor 
is  it  alleged  that  any  manner  of  deceit  or  misrepresentation  was 
practised  on  Mrs.  Tompkins,  nor  that  she  was  not  fully  apprised  of 
all  the  particulars  of  the  transaction  which  resulted  in  the  mort- 
gage. The  only  question,  therefore,  is,  whether  the  defence  of  want  1 1 
of  consideration  is  available  to  the  mortgagors. 

The  seals  to  the  bond  and  mortgage  import  a  consideration,  and, 
before  the  passage  of  the  act  "concerning  sealed  instruments,"  11   ^^^a^* 
which  was  approved  April  6th,  1875  (Eev.  p.  387),  neither  a  court  |l 
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of  law  nor  equity  would  allow  the  consideration  of  such  instruments 
to  be  inquired  into  with  a  view  to  declaring  the  instrument  void  for 
want  of  consideration,  but  a  court  of  equity  would  do  so  for  the 
purpose  of  ascertaining  what  was  due  upon  it  (Famum  v.  Burnett, 
6  C.  E.  Gr.  87) .  That  act  provides  that  in  every  action  upon  a  sealed 
instrument  or  where  a  set-off  is  founded  upon  a  sealed  instrument, 
the  seal  thereof  shall  be  only  presumptive  evidence  of  a  sufficient 
consideration,  which  may  be  rebutted  as  if  such  instrument  was  not 
sealed.  That  act  is  a  mere  change  of  the  rule  of  evidence  and  does 
not  operate  to  make  a  valuable  consideration  necessary  where  the 
requisite  did  not  exist  when  the  contract  was  made  (Alter  v.  Alter, 
11  Vr.  446). 

As  before  stated,  the  mortgage  in  this  case  was  given  in  1868 J  | 
prior  to  the  passage  of  that  act.    It  cannot  be  doubted  that  even  now 
a  valid  mortgage  may  be  given  where  no  valuable  consideration  ex- 
ists.   Otherwise,  the  absolute  control  of  the  owner  over  his  property~ 
is  taken  away,  for  he  would  not  be  permitted  to  give  it  away  in  his 
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lifetime  by  deecT  The  mere  fact  that  there  was  no  consideration 
would  not  now  render  the  mortgage  invalid.  A  mortgage  may  be 
sustained  as  against  all  except  creditors  whose  claims  existed  at  the 
time  of  giving  it,  although  it  was  intended  merely  as  a  gift;  and, 
when  executed  and  delivered,  it  is  as  valid  as  if  it  were  based  upon  a 
full  consideration,  and  it  is  not  open  to  the  objection  that  it  is  a 
voluntary  executory  agreement,  but  it  may  be  enforced  according 
to  its  terms  as  an  executed,  conditional  transfer^f  the  real  estate 
mortgaged  (Brooks  v.  Dalrymple,  12  Allen,  102  ;Bjfchtin  v.  Buck- 
lift,  1  Abb.  App.  Dec.  242?;  Jones  on  Mort.,  §  ei^jV 

In  this  case  there  was  no  fraud,  illegality  or  oppression.  The 
act  of  the  mortgagors  in  giving  the  mortgage  to  secure  the  payment 
of  the  compensation,  was  entirely  voluntary  and  was  the  result  of 
Mr.  Tompkins's  unsolicited  and  uninvited  proposition.  He  made  it 
part  of  the  consideration  of  the  loan  which  he  solicited,  and  it  is, 
perhaps,  not  too  much  to  say  that  without  this  inducement  the  loan 
would  not  have  been  made. 

The  voluntary  mortgage  by  the  wife  of  her  land  to  secure  the 
payment  of  her  husband's  bond  is  binding  upon  her  not  only  so  far 
as  the  loan  is  concerned,  but  as  to  the  debt  voluntarily  created  by 
him  against  himself  and  arising  from  a  merely  moral  obligation 
which  he  acknowledged  without  demand  or  even  solicitation,  but 
solely  from  his  sense  of  justice.  A  married  woman  may,  with  her 
husband,  mortgage  her  land  to  secure  the  payment  of  the  debt  of 
her  husband  or  of  any  other  person,  for  the  payment  of  which  she  is 
in  no  way  liable  and  in  which  she  has  no  interest  (Jones  on  Mort., 
§113).  And  her  mortgage,  given  to  secure  the  payment  of  the  bond 
of  her  husband,  will  not  be  regarded  as  having  no  validity  or  bind- 
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ing  effect  simply  because  the  consideration  of  the  bond  is  an  obliga- 
tion merely  moral  and  not  enforceable  at  law  or  in  equity. 
There  will  be  a  decree  in  accordance  with  these  views. 

^    r^  UfjL^U^Si^ ,     -^cTtGir  BAIRD  V.  BAIRD. 

ftHC    iA^Mf^     ll^'^^^^  CouBT  OP  Appeals  op  New  Yokk,  1896. 

^  SfnJ^^    /j^t^U^^-^  (145  2^    Y.  659.) 

p  1/    Appeals  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  orders  made 


'X>C-^' 


October  2,  1894,  which  affirmed  judgments  in  favor  of  defendants 
entered  upon  decisions  of  the  special  county  judge  of  Monroe 
County  on  trial  at  Special  Term,  dismissing  the  complaint  in  each 
action. 

The  following  is  the  opinion  in  full : 

''Prior  to  the  year  1873,  John  Baird,  the  plaintiff^s  husband 
and  testator,  was  the  owner  ot  the  farm  which  is  covered  by  tHe" 
two  mortgages  sought  to  be  foreclosecTin  these  actions.  In  that 
year,  his  two  sons,  William  and  James,  defendants,  went  into 
possession  of  li,  ana  tne  latner  oirectea  tne  assessors  to  transfer 
the  assessment  on  the  farni  to  his  sons!  They  have  remained  in 
possession  ever  since!  In  October.  1874.  the  father  deeded  the 
farm  to  the  sons,  who  took  title  under  these  deeds  as  tenants  in 
common.  It  appeared  that  the  father  had  two  other  farms,  all  of 
which  had  been  paid  for  and  improved  with  the  aid  of  the  labor 
and  services  of  his  sons,  who  had  worked  for  him  after  their  ma- 
jority. On  a  settlement  between  the  father ~and  the  two  sons^  it 
was  agreed  that  he  was  indebted  to  them  in  tEe  sum  of  $5000.  and 
that  was  the  consideration  for  the  conveyance!  A  deed  was  given 
to  each  son  conveying  an  undivided  half  of  the  farm  in  considera- 
tion of  $2500.  The  evidence  tended  to  show,  and  the  trial  court 
has  found,  that  the  intention  was  to  vest  the  title  in  the  sons  in 
fee;  but  it  appears  that  the  father  had  some  fears  that  his  sons 
would  not  be  able  to  take  care  of  the  property  thus  conveyed  and 
that  it  might  be  lost  in  speculation  or  otherwise.  In  order  to 
prevent  such  a  result,  as  he  said,  he  required  the  sons^to  ffive  back 
to  nim  mortgages  for  $1500  each  on  the  fann.  No  bond  was  ^iven  )u  '^^^  txc*/^ 
and  no  actual  debt  was  intenaea  to  be  secured,  and  tney  were  nql  tx  v<w)i  '^  ^^ 
recorded  by  the  father  in  his  lifetime!  With  respect  to  the  pur-  ^'"•fer: 
pose  and  consideration  of  these  mortgages  the  testimony  tended  to 
show,  and  the  trial  court  found,  that  they  were  not  intended  to 
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secure  any  debt  or  to  be  or  become  a  valid  subsisting  security,  or  to 
be  recorded  or  enforced,  and  were,  in  fact,  without  any  considera- 
tion whatever.  In  the  year  1875  the  wife  of  John  Baird,  and 
mother  of  the  defendants,  died,  and  the  year  following  he  mar- 
ried the  plaintiff.  He  died  In  1883^  leaving  a  will,  in  which  the 
plaintiff  was  named  as  executrix.  In  that  capacity  she  brought  ac- 
tions against  each  of  the  sons  to  foreclose  the  mortgages  given  by 
them  respectively.  The  complaint  was  dismissed  in  each  case  and 
thT  juggments  were  affirmed  at  General  Term.  There  are  two 
appeals  and  two  records,  but  both  judgments^st  on  precisely  the 
same  facts,  and  the  questions  involved  in  both  appeals  are  identical. 
Both  cases  may,  therefore,  be  conveniently  considered  and  disposed 
of  as  one. 

"  The  plaintiff's  right  to  enforce  the  mortgage  is  the  same  and 
no  other  than  the  mortgagee,  her  husband  and  testator,  had  in  his 
lifetime.  She  stands  in  the  place  of  her  husband,  and  cannot  en- 
force the  instrument  unless  he  could,  and  every  defense  that  the 
defendants  could  urge  against  the  mortgage  during  the  life  of  the 
father,  they  may  interpose  now  against  his  personal  representative. 
The  instruments  purport  to  have  been  given  to  secure  the  payment 
of  money,  but  it  was  shown  at  the  trial  affirmatively,  and  found 
by  the  trial  court,  that  no  debt  in  fact  existed  in  favor  of  the  father 
against  either  of  the  sons ;  that  there  was  no  intention  to  give  the 
mortgage  on  the  one  hand,  or  toTiold  it  on  the  other,  as  security 
for  any  debt;  that  in  fact  there  was  no  legal  or  equitable  con- 
sideration moving  between  the  parties  and  no  intention  on  either 
side  to  treat  the  instruments  as  binding  obligations  or  as  valid 
or  subsisting  securities.  The  evidence  upon  which  these  findings 
were  made,  if  competent,  was  sufficient  and  the  fact  is  not  open  to 
question  or  review  here. 

"  The  findings  are  based  upon  the  business  relations  which  the 
parties  occupied  to  each  other  before  the  father  gave  up  the  posses- 
sion of  the  farm  to  the  sons  and  then  conveyed  it  to  them,  taking 
back  the  mortgages  in  question,  and  upon  his  subsequent  conduct 
and  declarations  as  to  the  character  of  the  instruments  and  the 
purpose  of  their  execution  and  delivery.  The  general  principle 
that  an  instrument  under  seal,  in  the  form  of  a  mortgage  upon 
real  estate,  which  upon  its  face  expresses  a  consideration  and  pur- 
tTlC,  ^  ports  to  have  been  given  as  security  for  a  debt  may,  nevertheless, 
as  between  the  parties,  be  shown  to  have  been  purely  voluntary  or 
without  any  consideration,  and  so  invalid,  is  not  denied  (Davis  v. 
Bechstein,  69  K  Y.  440;  Hill  v.  nooJc,  116  id,  299;  Briggs  v. 
Langford,  107  id,  68(fr Thomas  on  Mort.  §  847T  Jones  onMort. 
§  1297^ 

"The  point  upon  which  the  learned  counsel  for  the  plaintiff 


I 


jU/G 


6/^   _  ^  T" i 


lA.<^ruJUy 


id-  iza. 


SEC.  I.]  BAIRD  V,   BAIRD.  ^13 

relies  is  that  evidence  was  not  admissible  at  the  trial  to  wholly 
contradict  and  defeat  the  instruments  by  showing,  contrary  to 
what  appeared  on  their  face,  that  they  were  intended  to  have  no 
operation  whatever.     It  is  sought  to  distinguish  this  case  from 
that  of  a  deed,  absolute  upon  its  face,  which  may  be  shown  to  be 
in  fact  a  mortgage,  and  from  the  numerous  other  cases  in  which  . 
equity  permits  a  party  to  show  that  an  instrument,  appearing  1 
upon  its  face  to  be  of  one  character,  is  or  ought  to  be  in  truth  of 
quite  another  character.     It  is  said  that  the  principle  upon  which   ' 
these  cases  rest  gives  no  sanction  to  what  was  held  by  the  court 
below  in  this  case,  that  a  party  may  impeach  his  deed  by  show- 
ing, not  only  that  it  was  without  consideration,  but  that  it  was 
intended  to  have  no  validity  or  become  of  any  binding  force  what-  ( 
ever. 

"  The  desire  on  the  part  of  the  father  to  retain  some  sort  o^ 
guardianship  over  the  title  to  the  farm  which  he  had  conveyed  to 
the  defendants  was,  perhaps,  natural  enough  under  the  circum- 
stances, and  it  is  frequently  shown  in  such  transactions.  That 
the  mortgages  were  not  intended  to  be  held  by  him  for  any  other 
purpose  is  supported  by  the  circumstances  that  no  bond  was  given, 
that  they  were  not  recorded,  and  no  claim  was  made  by  the  mort- 
gagee during  his  life,  a  period  of  about  nine  years,  that  they  were 
in  his  hands  for  any  other  purpose  or  for  the  payment  of  either 
principal  or  interest  though  past  due.  All  the  circumstances, 
when  considered  with  the  proof  of  the  statements  and  declarations 
of  the  father,  were  sufficient  to  warrant  the  findings  of  the  trial 
court  with  respect  to  the  real  purpose  with  which  the  instruments 
were  made  and  their  true  consideration  {Holmes  v.  Roper,  141 
N.  Y.  67;  Lyon  v.  Bicker,  id.  225).  ^^The  presumption  of  some 
consideration  that  arose  from  the  presence  of  a  seal  was  overthrown, 
and  we  must  assume  that  the  instruments  were  without  considera- 
tion of  any  kind  (Gray  v.  Barton,  55  N.  Y.  68 ;  Best  v.  Thiel,  79  id. 
15 ;  Torry  v.  Black,  58  id.  185 ;  Home  Ins.  Co.  v.  Watson,  59  id. 
395;  Dubois  v.  Hermance,  56  id.  673). 

"  There  is  no  reason  that  we  can  perceive  for  giving  to  these 
instruments  any  greater  force  or  effect  than  was  contemplated  by 
the  parties  when  they  were  executed  and  delivered.  There  is  no 
estoppel  or  any  right  which  attached  in  favor  of  third  parties,  and 
we  are  not  aware  of  any  principle  which  would  now  require  a 
court  of  equity  to  treat  these  instruments  as  valid  subsisting  obli- 
gations unless  they  were  intended  as  such  when  made,  and  this  is 
negatived  by  the  findings. 

"  Nor  do  we  perceive  any  good  reason  why  the  real  purpose  and 
true  consideration  and  object  of  the  mortgages  should  not  be  made 
to  appear  when  the  aid  of  a  court  of  equity  is  invoked  for  their 
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enforcement.  The  authority  relied  upon  by  the  learned  counsel 
for  the  plaintiff  in  support  of  his  contention  is  a  remark  of  Judge 
Rapallo'  in  the  case-  of  Hutchins  v.  Hutchins,  98  N.  Y.  56,  in 
which  it  is  said :  *  It  has  never  been  held  that  a  deed  can  be  so  far 
contradicted  by  parol  as  to  show  that  it  was  not  intended  to  operate 
at  all,  or  that  it  was  the  intention  or  agreement  of  the  parties  that 
the  grantee  should  acquire  no  right  whatever  under  it,  or  that  he 
should  reconvey  to  the  grantor  on  his  request  without  any  consid- 
eration.* 

^'That  remark  must  be  understood  with  reference  to  the  facts 
of  the  case  then  under  consideration,  which  was  the  case  of  a  deed 
absolute  in  form  but  intended  as  a  mortgage.  The  defendant's 
answer  was,  however,  so  drawn  as  to  leave  room  for  the  construc- 
tion that  he  intended  to  urge  that  the  conveyance  was  intended 
to  be  wholly  inoperative,  or  in  trust,  or  to  secure  a  debt  which  the 
parties  had  agreed  should  never  be  paid,  and  it  was  with  reference 
to  this  feature  of  the  case  that  the  expression  was  used.  It  was 
applicable  to  the  case  then  imder  review,  but  cannot  be  regarded 
as  authority  for  the  proposition  that  the  defendants  in  this  case 
are  precluded  from  showing  that  the  mortgages  were  without  any 
consideration  in  fact,  or  that  they  were  not  intended  by  any  of  the 
parties  to  have  the  eflfect  of  incumbering  or  defeating  the  title 
.which  the  father  had  just  conveyed  to  his  sons.  The  rule  which 
excludes  evidence  of  parol  negotiations  or  conditions,  when  oflPered 
to  contradict  or  substantially  vary  the  legal  import  of  a  written  i  ^ 
agreement,  does  not  prevent  a  party  to  the  agreement,  in  an  action  /  t/v  • 
between  the  parties,  from  showing,  by  way  of  defense,  the  existence 
of  a  contemporaneous  oral  agreement,  made  at  the  time  the  writing 
was  executed  and  delivered,  which  would  render  the  use  of  the 
written  instrument,  for  any  purpose  contrary  to  or  inconsistent 
with  the  oral  stipulation,  dishonest  or  fraudulent  (Juilliard  v. 
Chaffee,  92  N".  Y.  529).  The  consideration  of  a  written  instru-  /• , 
ment  is  always  open  to  inquiry,  and  a  party  may  show  that  the  ^' 
design  and  object  of  the  agreement  was  different  from  what  the 
language,  if  alone  considered,  would  indicate  (id.).  Parol  evl^  ^  . 
dence  may  also  be  given  to  show  that  a  writing,  purporting  to  be  V' 
a  contract  or  obligation,  was  not  in  fact  intended  or  delivered  as 
such  by  the  parties  (Orierson  v.  Mason,  60  N".  Y.  394).  So,  a  con- 
veyance absolute  in  form  may  be  shown,  as  against  the  heir  at  law 
of  the  grantee,  to  have  been  made  in  trust  for  the  benefit  of  a 
partnership  firm,  of  which  the  grantee  was  a  member,  and  so  held 
by  him  in  trust  for  the  firm  {Banh  v.  Oroie,  110  K  Y.  12).  Of 
course  there  may  be  cases  where  the  rights  of  innocent  third  par- 
ties intervene  to  modify  or  change  the  rules,  as  in  the  case  of  nego- 
tiable instruments,  or  where  there  e2dsts  some  element  of  estoppel, 
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but  as  between  the  parties  to  the  instrument  there  is  no  reason  why 
the  truth,  with  respect  to  the  real  object  and  consideration  of  the 
instrument,  may  not  be  made  to  appear.  The  plaintiff  was  not 
entitled  to  maintain  the  actions  for  the  foreclosure  of  the  mort- 
gages unless  it  was  found  that  there  was  some  debt  due  to  her  for 
the  payment  of  which  they  were  the  security.    The  findings  are 
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me  paymeni,  oi  wnicn  tney  were  lue  security.      ±iw  iuiixuikq  are       Jf  iMxa^t^^^^ 
that  no  debt  ever  existed,  and  this  is  conclusive  against  the  plain- 1  J^y^j^  J  4^\ 
tifl^s  right  of  action.    In  an  action  to  enforce  a  mortgage  by  sale  /*\     ^/^ — ' 
of  the  land  the  amount^  if  anything,  of  the  lien  is  an  issue  whicS^ 
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the  parties  certainly  nave  the  n^ht  to  contest,  it  is  tne  aePt  wnich 
Ives  the  mortgage  vitality  as  a  charge  upon  the  land,  and  gener^ 

ally  where  there  is  no  debt  or  obligation  there  is  no  subsisting  mort- 
[age.    The  instruments  contain  a  consideration  clause  and  a  seal. 
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gage. 

anTmuch  of  what  has  been  said  by  courts  and  writers  to  the  effect 
that  a  party  cannot  be  permitted  to  defeat  his  own  deed  by  parol 
proof  is  based  upon  the  importance  which  was  attached  to  the  pres- 
ence of  these  conditions  in  an  instrument  by  the  common  law.  The 
conception  that  some  consideration  was  necessary  to  support  every 
promise  and  covenant  was  borrowed  from  the  civil  law,  but  the 
consideration  was  formerly  deemed  to  be  conclusively  established 
by  the  presence  of  the  consideration  clause  or  the  seal.  It  was 
originally  supposed  that  the  recitals  and  clauses  of  a  contract  ex- 
pressing a  consideration  could  not  be  varied  by  parol  proof  to  the 
contrary,  but  that  rule  was  gradually  abandoned  and  now  that 
clause  is  open  to  parol  proof  {McCrea  v.  Purmot,  16  Wend.  460 ; 
Hebbard  v.  HaugJiian,  70  N".  Y.  54;  Jlam  v.  Van  Or  den,  84  id, 
269).  So,  also,  the  conclusive  presumption  of  a  consideration 
which  formerly  arose  from  the  presence  of  a  seal  was  modified 
by  statute,  and  it  is  now  open  to  the  maker  of  such  an  instrument 
to  allege  and  prove  the  absence  jof  any  consideration  in  fact  as  a  de- 
fense (3  R.  S.  [5th  ed.]  691,  §§  77,  78;  Code,  §  840). 

"  There  are,  it  is  true,  expressions  to  be  found  in  some  cases  to 
the  effect  that  while  the  question  of  consideration  is  open  to  be 
varied  by  parol  proof,  yet  the  party  cannot  be  permitted  to  claim 
that  a  deed  or  other  instrument  with  a  consideration  clause  or  a 
seal,  or  both,  is  wholly  without  consideration,  and  thus  entirely 
defeat  it.-  If  this  idea  is  anything  more  than  a  somewhat  shad-i  ^  ,  y 
owy  and  fanciful  remnant  of  the  ancient  law,  it  is  not  easy  to  de-l  ^^  ptu^ 
fine  its  precise  scope  or  practical  application  when  applied  to  an  i  cL/i^^jtM  ^-^ 
executory  instrument  like  a  mortgage.  To  say  that  in  a  case  like  /f  ^riu^fa^ 
this  it  is  open  to  the  defendant  to  reduce  by  parol  proof  the  sum  ^^  ^  Q^ 
expressed  as  the  consideration  to  one  dollar  or  any  other  nominal  0^  "^  ^^ 
sum,  but  that  he  cannot  go  any  farther,  would  be  to  confess  that  "XviJ^y 
the  distinction,  if  it  exists,  is  altogether  without  substance.  The  ![  ' 
instrument  would  be  defeated  in  either  case.     It  is  quite  certain    ^T^v   •  ^i^ 
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that  by  recent  adjudications  deeds  and  other  inBtruments  have  been 
defeated,  in  a  great  variety  of  cases,  by  parol  proof  of  want  of 
•consideration,  or  that  they  were  delivered  upon  conditions  which 
would  render  their  use  for  any  other  object  a  fraud  upon  the 
maker,  or  that  the  purpose  for  which  delivery  was  made  was  dif- 
ferent from  that  indicated  upon  their  face.  It  will  be  sufficient 
to  refer  to  some  of  the  cases  without  further  comment:  Reynolds 
V.  Robinson,  110  N.  Y.  654;  Blewitt  v.  Boorum,  142  id.  357;  An- 
drews V.  Brewster,  124  id.  433.  So,  also,  actions  to  foreclose 
mortgages  have  been  defeated  upon  allegations  and  proof  diflfering 
in  no  substantial  respect  from  that  appearing  in  this  case  {Briggs 
V.  Langford,  107  N.  Y.  6S(ffHannan  v.  Eannan,  123  Mass.  44lT 
Wearse  v.  Peirce,  24  Pick.  Ut^  Hill  v.  Iloole,  116  N.  Y.  299; 
Davis  v.  Bechstein,  69  id.  440;  Parkhurst  v.  Higgins,  38  Hun, 
113).  There  may  be  cases,  no  doubt,  where  the  party  will  be  held 
•estopped  by  his  deed  from  claiming  that  it  is  void  for  want  of 
consideration,  especially  where  by  its  terms  it  appears  to  be  an  ab- 
solute conveyance  of  land  {Matter  of  Mitchell,  61  Hun,  372).  A 
voluntary  conveyance,  intended  to  take  effect  as  such,  and  not 
executory,  is  generally  good  between  the  parties  without  actual 
consideration,  but  that  principle  has  no  applicatijon  to  this  case. 
It  is  not  quite  correct  to  say  that  the  defendant  was  permitted  to 
show  by  parol  that  these  instruments  were  never  to  have  any  oper- 
ation or  effect.  They  were  in  fact  executed  and  delivered  for  a 
purpose,  though  not  to  secure  the  payment  of  money,  and  they  may 
have  accomplished  the  very  object  contemplated.  That  was  to  pro- 
tect the  defendants  against  their  own  improvidence  in  contracting 
debts  upon  the  faith  of  their  title  to  the  farm.  Whether  that  pur- 
pose was  lawful,  or  practicable,  or  possible,  or  the  contrary,  is  quite 
foreign  to  the  inquiry.  It  is  enough  to  know  that  such  was  the 
motive  and  consideration  in  the  minds  of  all  the  parties  which 
induced  the  execution  and  delivery,  and  no  other.  Having  pro- 
cured them  in  that  way,  it  would  be  unconscionable  now  for  the 
mortgagee  or  his  personal  representative  to  use  or  enforce  them  as 
obligations  for  the  payment  of  money. 

^^  The  defendants  had  been  in  possession  of  the  farm  under  the 
final  contract  between  them  and  their  father  to  convey  it  to  them, 
in  consideration  of  the  amount  found  due  upon  the  settlement,  for 
more  than  a  year  before  the  deeds  or  ilnortgages  were  given.  Dur- 
ing that  time  they  were  in  a  position  to  enforce  specific  perform- 
ance, and  hence  the  execution  and  delivery  of  the  mortgages  were 
purely  voluntary  acts  on  their  part,  and  constituted,  so  far  as  ap- 
pears, no  element  of  the  consideration  for  the  deeds. 

"  The  acts  and  declarations  of  the  mortgagee  with  respect  to  the 
consideration,  conditions  and  purpose  imder  which  the  instruments 
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were  made  and  delivered,  being  admissions  against  his  interests,  I  CJ 
would  have  been  competent  proof  against  him  in  a  suit  to  enforce  /  ^  * 
the  mortgages  in  his  lifetime,  and  hence  are  now  competent  against  | 
the  plaintiff  who  represents  him  {Holmes  v.  Roper ^  141  N.  Y.  67 ; 
Lyon  V.  Richer,  id,  225;  Hobart  v.  Hohart,  62  id,  80). 

"  We  think  there  was  no  error  in  the  result  and  that  the  judg- 
ments should  be  affirmed,  with  costs." 

IF.  A,  Sutherland  for  appellant. 

Oeorge  A.  Benton  for  respondent. 

O^Brien,  J.,  reads  for  affirmance. 

Bartlett,  J.,  concurs;  Peckham  and  Gray,  J  J.,  concur  in  the 
result ;  Andrews,  Ch.  J.,  dissents ;  Haight,  J.,  not  sitting. 

Jvdgments  affirmed. 
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CHAPTEB  III.  (Continued). 
Section  II.    Illeqal  Obugationb.       7    7  — 
WHALBY  V.  NORTON. 


High  Court  op  Chancery,  1687.  A*^  kou^     \jLtL  ej^st^ 
(1  Yem,  483.)  6^-^CV»^--«Lx    M^ 

The  bill  was  to  be  relieved  against  a  bond  and  judgment,  def eaz-  ^   iA^f^^^'< 
aheed  for  the  payment  of  4001.  to  the  defendant ;   and  the   bill  Cj  j^JAx^  c^ 
charged,  that  whereas  the  secnrity  recited  400Z.  to  have  been  lent  /y   ' /J^ 
and  paid  by  the  defendant  to  the  plaintiff,  that  in  truth  the  money   X 
was  never  really  lent  or  paid :  the  defendant  by  answer  confessedT"^^''^'^^  **^ 
that  the  400/.  was  not  lent  or  paid  by  her,  and  that  it  was  never 


meant  or^ntended  so  to  be,  and  that  it  was  the  mistake  of  the  Aj^^^^jdtiiix 

scrivener  in  making  the  security  after  that  manner,  for  that  the^  -hl^/Z^ 

400Z.  thereby  intended  to  be  secured  was  the  free  gift  of  the  plain- ^  jvjy-^y 

tiff  unto  the  defendant.  «^  //f 

The  truth  of  the  case  was,  that  the  defendant  was  for  some  time  tfjTS^y. 


kept  by  the  plaintiff,  and  this  400t.  was  given  ner  upon  that  ac- 
count; but  01  that  ho  notice  was  taken  in  the  bill,  and  the  counsel 
for  the  defendant  insisted,  that  it  being  a  free  gift,  no  equity  could 
relieve  against  it;  and  cited  the  case  of  Bourman  and  Uphill, 
which  was  this  very  case  in  point,  and  the  equity  laid  in  the  bill 
the  same,  to  wit,  that  it  purported  to  be  a  security  for  money  lent ; 
whereas  no  money  was  really  lent  or  paid:  and  the  Court  would 
not  relieve  in  that  case,  though  the  gift  was  upon  the  like  account : 
and  the  case  of  Peacock  and  Mainlin  was  also  cited. 

The  Master  op  the  Rolls  [Sir  John  Trevor]  said,  that  there 
would  be  a  difference  in  these  cases  between  a  contract  executed 
and  executory ;  and  that  this  Court  would  extend  relief  as  to  things 
executory,  which  if  done,  it  maybe  might  stand:  but  as  this  case 
was,  he  saw  no  ground  to  relieve  the  plaintiff,  nothing  appearing  M 
to  him,  but  it  was  a  free  and  voluntary  gift,  without  anything  of  j( 
turpis  contractus:  and  in  case  it  had  been  so,  yet  we  know  that 
Adam  was  punished,  though  tempted  by  Eve;  because  he  would 
be  tempted.    But  if  it  had  been  charged  in  the  bill,  that  the  de-  t/ 
fendant  was  a  common  strumpet,  and  she  commonly  dealt  and  || 
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practised  after  that  sort^  and  used  to  draw  in  young  gentlemen^  in  H 
such  case  he  thought  it  reasonable  the  Court  should  relieve;  andv^ 
the  plaintiffs  had,  in  this  cause^  proved  as  much;  but  the  defend- 
ant^s  counsel  opposed  the  reading  to  that  matter,  by  reason  it  was 
not  charged  in  the  bill,  nor  in  issue  in  the  cause ;  so  they  prayed 
liberty  to  amend  their  bill,  and  to  charge  that  special  matter,  pay- 
ing the  costs  of  that  day,  and  of  the  depositions  taken  in  the 
cause.^ 
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The  Bolls  Coubt,  Chancbby,  1863.  Ujutdtu    >^*f^^^^ 
(32  Beat).  574.) 


fCA^ 
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t/-^. 


The  Mabtbb  op  the  Bolls  (Sib  John  Bomilly).^ 

This  is  a  case  which  has  caused  me  considerable  pain;  but  I  can  -  y y _ 

state  very  shortly  why  I  think  that  this  deed  cannot  be  supported,    dcu-"^  ^-ct/ 

There  are  two  suits,  one  to  enforce  a  deed  of  the  20th  of  August,  i^^^ 
1855,  by  which,  in  consideration  of  iyoy»  lent  by  the  defendant 
Mr.  W .  to  Mr.  B.,  Mr.  B.  and  his  five  children  (two  only  of  whom 
were  adult)  covenanted  to  surrender  copyholds  for  securing  that    Ct4JVof 
amount.    The  second  suit  is  instituted  by  B.  and  his  two  daughters 
to  set  that  deed  aside. 

The  case  is  a  very  painful  one  in  this  respect :  It  appears  that 
Mr.  W.  seduced  C,  one  of  Mr.  B.'s  daughters,  and  that  in  June, 
1855,  Mr.  T.,  a  brother-in-law  of  Mr.  B.,  had  pointed  out  to  him 
the  attentions  paid  to  his  daughter  by  Mr.  W.,  that  it  was  a  ipatter 
of  notoriety  in  the  town  in  which  they  resided,  and  that  it  was 
essential  to  put  a  stop  to  it.    At  the  same  time,  Mr.  T.  told  him 

^  **  Has  there  been  any  case  upon  that  distinction  [between  a  recompense 
for  past  and  a  provision  for  future  cohabitation],  where  the  court,  finding 
the  woman  in  actual  possession  of  the  property,  has  upon  that  ground  taken 
it  out  of  her  hands?  The  distinction  upon  the  doctrine  of  prwmium  pudiciz^ 
ficp  has  prevailed  in  the  case  of  reRtrninipfir  her  from  enforcing  a  security. 
ButT  aoubt  whether  there  is  any  instance  of  taking  the  property  out  of 
her  hands,  except  as  to  creditors.*' — Fer  JLord  ifilclon,  L.  Ch.,  in  Rider  v. 
Kidder,  10  VSs.  3B0,  'M  (1805). 
P  ''Even  in  cases  of  a  prcBtnium  pudiciticB,  the  distinction  has  been  con- 
stantly maintained  between  bills  for  restraining  the  woman  from  enforcing 
the  s^nnpitv  given,  and  bills  for  compelling  her  to  give  up  property  already 
in  her  possession  under  the  contract.  At  least  there  is  no  case  to  be  found 
where  xhe  contrary  doctrine  has  been  acted  on,  except  where  creditors  were 
concerned."— Story,  Eq.  Juris.,  S  290  (1846). 

'  The  statement  of  facts  and  a  portion  of  the  opinion  are  omitted. 
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he  should  require  the  money  due  to  him  to  be  repaid,  which  con- 
sisted of  llOOi.^  and  two  sums  of  300Z.  each  for  which  he  was  surety. 
When  T.  required  the  money  to  be  repaid,  Mr.  B.  applied  to  Mr. 
W.  for  an  advance.  A  day  or  two  after,  in  June,  1855,  in  conse- 
quence of  the  strong  remonstrances  of  Mr.  T.  and  of  Mrs.  T.,  who 
was  the  aunt  of  this  young  lady,  Mr.  B.  wrote  a  letter  to  Mr.  W., 
in  which  he  told  him,  that  in  consequence  of  the  reports,  he  must 
discontinue  his  visits  to  his  house.  In  answer  to  this,  Mr.  W. 
wrote  that  there  was  no  truth  in  the  suggestion,  but  that  he  ac- 
quiesced in  the  propriety  of  the  refusal  to  allow  a  continuance  of 
his  visits.  On  the  following  day  after  writing  this  letter,  Mr.  W. 
wrote  to  Mr.  B.  and  told  him  that  he  would  advance  the  money 
required  by  Mr.  B.,  and  a  treaty  took  place,  and  it  was  arranged 
that  the  advance  should  be  made,  and  it  was  effected  on  the  20th 
of  August,  1855,  about  two  months  after. 

It  is  impossible  to  read  the  letters  and  the  evidence  in  this  case, 
and  not  come  to  the  conclusion,  that  a  part  of  the  considera- 
tion for  the  advance  of  the  money  by  Mr.  W.  and  for  the  secufiFy 
which  was  given,  was  a  promise  that  W.  should  be  at  liberty  to  con- 
tinue his  visits  to  the  daughter.  It  is  impossible  that  the  father 
should  not  have  been  aware,  after  ail  the  representations  made  fo 
him  by  Mr.  T.  and  by  the  public  talk,  that  Mr.  W.  had,  at  that 
Ume,  actually  succeeded  in  seducing,  or  that  he  was  attempting  to 
^duce,  his  daughter.  It  is  impossible  to  doubt  the  fact  that  the 
money  was  given  in  order  that  Mr.  W.  should  be  allowed  to  con- 
tinue his  attentions  to  the  daughter,  whether  successful  or  not. 

I  am  of  opinion,  in  that  state  of  the  evidence,  that  no  person 
can  come  into  a  Court  of  Equity  and  ask  that  effect  should  be 
given  to  a  deed,  the  consideration  lor  which  was  of  that  character. 
l^e  Court  is  compelled  to  look  at  the  whole  of  the  consideration, 
and  cannot  execute  the  deed  in  part.  And  I  am  of  opinion  that 
no  person  can,  on  such  evidence  and  facts  as  are  here  established, 
require  this  Court  to  give  any  assistance  to  either  party  concerned 
in  such  a  transaction. 

It  occurred  to  me  that  I  could  leave  the  matter  there,  but,  ob- 
serving that  others  besides  the  parties  to  the  corrupt  bargain  are 
afected  by  this  deed,  I  am  of  opinion  that  I  ought  not.  I  am  also" 
influenced  by  this  consideration,  that,  upon  an  action  on  the  deed, 
the  same  defense  would  be  open  at  law,  and  I  think  that  I  shoiSd 
not  act  properly,  if  I  did  not,  as  far  as  I  am  able,  put  an  end 
to  this  painful  case.  Without  saying  anything  as  to  what  mi^ht 
be  done  in  an  action  at  law  to  recover  the  money  lent,  I  shall  order 
the  deed  to  be  delivered  up  to  be  cancelled. 

The  grounds  on  which  I  decide  this  case  make  it  unnecessary 
for  me  to  enter  into  the  consideration  whether  proper  protection 
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was  afforded  to  the  two  young  ladies  in  this  matter;  but  it  would 
be  diflScult  to  see  how  either  of  these  deeds  of  1853  and  1856  could 
be  supported  in  this  Court  as  against  them. 


BOSANQUETT  v.  DASHWOOD. 

Court  of  Chancery,  1735. 

{Cos.  temp.  Talb.  38.) 

The  plaintiffs  being  Assignees  under  a  Commission  of  Bank- 
ruptcy against  the  two  Cottons,  brought  their  Bill  against  Dash- 
wood  the  Defendant,  as  Executor  of  Sir  Samuel  Dashwood,  who>  fy^ 
had  in  his  Life-time  lent  several  Sums  to  the  Cottons,  the  Bank-  (  "AjJ^. 
rupts,  upon  Bonds  bearing  61,  per  Cent.  Interest;  and  had  taken;      '^"^^^^  * 
Advantage  of  their  necessitous  Circumstances,  and  compelled  them 
to  pay  at  the  Bate  of  lOZ.  per  Cent,  to  which  they  submitted,  and 
entered  into  other  Agreements  for  that  Purpose ;  and  so  continued 
paying  lOZ.  per  Cent,  from  the  Year  1710,  to  the  Year  1724.  '    /  /   j 

'Twas  decreed  at  the  EoUs  that  the  Defendant  should  account;  (tld^    tXlc^J^ 
and  that  for  what  had  been  really  lent  legal  Interest  should  be   f±-   ir^XUl 
computed  and  allowed;  and  what  had  been  paid  over  and  above  (^i.,>cJljL.^f^'''^j(L 
legal  Interest  should  be  deducted  out  of  the  Principal  at  the  Time  ^  jjl  i-^     jj 
paid ;  and  the  Plaintiffs  to  pay  what  should  be  due  on  the  Account :        ^oXr  ^^^^V^ 
And  if  the  Testator  had  received  more  than  was  due  with  legal  In-  A^^y  uajS^^ 
terest,  that  was  to  be  refunded  by  the  JJefendant,  and  the  Bonds  to  \yf    ^    s^t^.^  ^ 
be  delivered  up.  ""  ^         -      m^ 

NLr.  Solicitor  General  and  Mr.  Fazakerley  insisted  for  the  De-  ^'^^^     ^^"^^  \ 
fendant.  That  ^twas  hard  to  inquire  into  a  Transaction  of  so  long  V^t^^*-^^  ^ 
standing,  the  Parties  having  on  all  sides  submitted  to  the  Agree-   ^(ju^sZci^ZiiD^ 
ment,  and  that  Volenti  non  -fit  Injuria;  which  was  the  Eeason  of     j^         f    - 
the  Lord  Holt^s  opinion  in  the  Case  of  Tomkins  versus  Barnet,  1   K^T^/y^^  " 
Salk.  22.  why  an  Action  would  not  lie  for  Eecovery  of  Money  paid    &f^  ^^- 
upon  an  usurious  Contract;  and  that  the  Bankrupts  being  Far- 
ticipes  Criminis,  should  have  no  more  Advantage  here  than  at  Law. 
Nothing  was  more  common  than  to  admit  the  Party,  after  he  had 
paid  the  Money,  to  be  an  Evidence  in  an  Information  upon  the 
Statute  of  Usury ;  which  shews  he  is,  in  the  Eye  of  the  Law,  after 
Payment,  an  indifferent  Person;  And  compared  it  to  the  Case  of 
Gaming ;  where,  if  the  Loser  pays  the  Money,  and  does  not  sue  for 
the  Eecovery  within  the  Time  prescribed  by  the  Act,  he  is  barred 
And  cited  the  case  of  Wallcer  versus  Penry,  2  Vern.  78, 146. 

Lord  Chancellor  [Talbot].    There  is  no  Doubt  of  the  Bonds  11 
and  Contracts  therein  being  good :  But  it  is  the  subsequent  Agree-  1[ 
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( (ment  iipon  which  the  Question  arises.  It  is  clear  that  more  has 
been  paid  than  legal  Interest.  That  appears  from  the  several 
Letters  which  have  been  read,  which  prove  an  Agreement  to  pay 
lOZ.  per  Cent  and  from  Sir  Samuel  Dashwood^s  Receipts;  but 
whether  the  Plaintiffs  be  intitled  to  any  Eelief  in  Equity,  the 
Money  being  paid,  and  those  Payments  agreed  to  be  continued,  by 
several  Letters  from  the  Cottons  to  Sir  Samuel  Dashwood,  wherein 
are  Promises  to  pay  ofE  the  Residue,  is  now  the  Question  ? 

The  only  Case  that  has  been  cited,  that  seems  to  come  up  to  this, 
is  that  of  TomJcins  versus  Bamet;  which  proves  only,  that  where  the 
Party  has  paid  a  Sum  upon  an  illegal  Contract,  he  shall  not  recover 
it  on  an  Action  brought  by  him.  And  tho*  a  Court  of  Equity 
will  not  differ  from  the  Courts  of  Law  in  the  Exposition  of  Stat- 
utes ;  yet  does  it  often  vary  in  the  Remedies  given,  and  in  the  Man- 
ner of  applying  them. 

The  Penalties,  for  Instance,  given  by  this  Act,  are  not  to  be  sued 
for  here;  nor  could  this  Court  decree  them.  And  though  no  tn- 
dehitatus  assumpsit  will  lie,  in  Strictness  of  Law,  for  receiving  of  I 
Money  paid  upon  an  usurious  Contract ;  yet  that  is  no  Rule  to  this 
Court,  which  will  never  see  a  Creditor  running  away  with  an  exor- 
bitant Interest  beyond  what  the  Law  allows,  though  the  Money  has 
been  paid,  without  relieving  the  Party  injured.  The  Case  of  Sir 
Thomas  Meers,  heard  by  the  Lord  Harcourt,  is  an  Authority  in 
Point,  that  this  Court  will  relieve  in  Cases  which  (though  perhaps 
strictly  legal)  bear  hard  upon  one  Party.  The  Case  was  this:  Sir 
Thomas  Meers  had  in  some  Mortgages  inserted  a  Covenant,  That  if 
the  Interest  was  not  paid  punctually  at  the  Day,  it  should  from 
that  Time,  and  so  from  Time  to  Time,  be  turned  into  Principal,  and 
bear  Interest:  Upon  a  Bill  filed,  the  Lord  Chancellor  relieved  the II 
Mortgagors  against  this  Covenant,  as  unjust  and  oppressive.  So 
likewise  is  the  Case  of  Broadway,  which  was  first  heard  at  the  Rolls, 
and  then  affirm'd  by  the  Lord  King,  an  express  Authority,  that  in 
Matters  within  the  Jurisdiction  of  this  Court  it  will  relieve,  though 
nothing  appears  which,  strictly  speaking,  may  be  called  illegal. 
The  Reason  is;  because  all  those  Cases  carry  somewhat  of  Fraud 
with  them.  I  do  not  mean  such  a  Fraud  as  is  properly  Deceit ;  but 
such  Proceedings  as  lay  a  particular  Burden  or  Hardship  upon  any 
Man :  It  being  the  Business  of  this  Court  to  relieve  against  all  Of- 
fences against  the  Law  of  Nature  and  Reason:  And  if  it  be  so  in 
Cases  which,  strictly  speaking,  may  be  called  legal,  how  much  more 
shall  it  be  so,  where  the  Covenant  or  Agreement  is  against  an  ex- 
press Law  (as  in  this  Case)  against  the  Statute  of  Usury,  though 
the  Party  may  have  submitted  for  a  Time  to  the  Terms  imposed  on 
him  ?  The  Payment  of  the  Money  will  not  alter  the  Case  in  a  Court 
of  Equity ;  for,  it  ought  not  to  have  been  paid :  And  the  Maxim  of 
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Volenti  non  fit  Injuria  will  hold  as  well  in  all  Cases  of  hard  Bar- 
gains, against  which  the  Court  relieves,  as  in  this.  It  is  only  the 
Corruption  of  the  Person  making  such  Bargains  that  is  to  be  con- 
sidered :  It  is  that  only  which  the  Statute  has  in  View ;  and  'tis  that 
only  which  intitles  the  Party  oppressed  to  Belief.  This  answers  the  i 
Objection  that  was  made  by  the  Defendant's  Counsel^  of  the  Bank-* 
rupts  beiny  ±^arttcipes  Criminis :  for,  they  are  oppressed,  and  their 
Necessities  obliged  them  to  submit  to  those  Terms.  Nor  can  it  be 
said  in  any  Case  of  Oppression,  that  the  Party  oppressed  is  Par- 
ticeps  Criminis;  since  it  is  that  very  Hardship  which  he  labours 
under,  and  which  is  imposed  on  him  by  another,  that  makes  the 
Crime.  The  Case  of  Gamesters^  to  which  this  has  been  compared^  is  ll 
no  way  p«rfti|f| ;  for,  there  both  Parties  are  Criminal:  And  if  two 
Persons  will  sit  down,  and  endeavour  to  ruin  one  another,  and  one 
pays  the  Money,  if  after  Payment  he  cannot  recover  it  at  Law,  I  do 
not  see  that  a  Court  of  Equity  has  anything  to  do  but  to  stand 
Neuter;  there  being  in  that  Case  no  Oppression  upon  one  Party,  as 
there  is  in  this.^  Another  Difficulty  was  made  as  to  the  Eef unding : 
But  is  not  that  a  common  Direction  in  all  Cases  where  Securities 
are  sought  to  be  redeemed,  that  if  the  Party  has  been  over-paid,  he 
shall  refund  ?  Must  he  keep  Money  that  he  has  no  Right  to,  meerly 
because  he  ^ot  it  into  his  Hands  ?  I  do  not  determine  how  it  would 
be  if  all  the  Securities  were  aeiiverea  up;  mat  is  not  now  before 
me :  I  only  determine  what  is  now  before  the  Court ;  and  is  the  com- 
mon Direction  in  all  Oases  where  Securities  are  sought  to  be  re- 1 
deemed. 

And  80  affirmed  the  Decree,  &c. 


Stat.  9  Anne,  c.  14. — An  act  for  the  better  preventing  excessive 
and  deceitful  gaming.- — Whereas  the  laws  now  in  force  for  prevent- 
ing the  mischiefs  which  may  happen  by  gaming,  hath  not  been 
found  sufficient  for  that  purpose;  therefore  for  the  further  prevent- 
ing of  all  excessive  and  deceitful  gaming,  be  it  enacted  by  the 
Queen's  most  excellent  majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  authority  of  the  same,  That 

^ ''  In  cases  where  agreements  or  other  transactions  are  repudiated  on  j 
account  of  their  being  against  public  policy,  the  circumstance  that  the  relief 
is  asked  by  a  party  who  is,  perhaps,  particepa  criminis  is  not  in  equity 
material.  The  reason  is  that  the  public  interest  requires  that  relief  should 
be  given,  and  it  is  given  to  the  public  through  the  party  (Story,  Eq.,  9 
208)."— Per  English,  Ch.  J.,  in  Breathwit  v.  Rogers,  32  Ark.  758  (1878). 


224 


THB  OBLIGATION   SECURED. 


[CHAP.  HI. 


from  and  after  the  first  day  of  May,  one  thousand  seven  hundred 
and  eleven,  all  notes,  bills,  bonds,  judgments,  mortgages^  or  other 
securities  orneonveyances  whatsoever,  given,  granted,  drawn,  or 
cntred  into,  or  executed  by  any  person  or  persons  whatsoever, 
where  the  whole  or  any  part  of  the  consideration  of  such  conve>- 
ances  or  securities,  shall  be  for  any  money  or  other  valuable  thing 
whatsoever,  won  by  gaming  or  playing  at  cards,  dice,  tables,  tennis, 
bowls,  or  other  game  or  games  whatsoever,  or  by  betting  on  the 
sides  or  hands  of  such  as  do  game  at  any  of  the  games  aforesaid, 
or  for  the  reimbursing  or  repaying  any  money  knowingly  lent,  or 
advanced  for  such  gaming  or  betting,  as  aforesaid,  or  lent  or  ad- 
vanced  at  the  time  and  place  of  such  play,  to  any  person  or  persons 
so  gaming  or  betting,  as  aforesaid,  or  that  shall,  during  such  play, 
so  play  or  bett,  shall  be  utterly  void,  frustrate,  and  of  none  effect, 
to  all  intents  ani  purposes  w&atsoever;  any  statute,  law,  or  usage 
to  the  contrary  thereof  in  any  wise  notwithstanding;  and  that 
tf/ where  such  mortgages,  securities,  or  other  conveyances,  shall  be  of 
lands,  tenements,  or  hereditaments,  or  shall  be  such  as  incumber 
or  affect  the  same,  such  mortgages,  securities,  or  other  convey- 
ances, shall  enure  and  be  to  and  f  orthe  sole  use  and  benefit  of,  and 
shall  devolve  upon  such  person  or  persons  as  should  or  might  have, 
or  be  entitled  to  such  lands,  tenements,  or  hereditaments,  in  case 
the  said  grantor  or  grantors  thereof,  or  the  person  or  persons  so 
Incumbring  the  same,  had  been  naturally  dead,  and  as  if  such 
mortgages,  securities,  or  other  conveyances,  had  been  made  to  such 
person  or  persons  so  to  be  entitled  after  the  decease  of  the  person 
or  persons  so  incumbring  the  same ;  and  that  all  grants  or  convey- 
ances to  be  made  for  the  preventing  of  such  lands,  tenements,  or 
hereditaments,  from  coming  to  or  devolving  upon  such  person  or 
persons  hereby  intended  to  enjoy  the  same,  as  aforesaid,  shall  be 
deemed  fraudulent  and  void,  and  of  none  effect,  to  all  intents  and 
purposes  whatsoever. 


PANNING  v.  DUNHAM. 

Court  of  Chancery  of  New  York,  1821. 

(5  Johns,  Ch,  122.) 

The  bill,  filed  August  2,  1813,  stated,  that  on  the  26th  of  Octo- 
ber, 1811,  the  plaintiff  and  defendant,  who  had  dealings  together 
in  the  exchange  of  promissory  notes,  &c.,  entered  into  a  written 
agreement,  which  recited  that  the  defendant  had  advanced  to  the 
plaintiff,    at    sundry    times,    his  promissory    notes  in    exchange. 
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amounting  to  188,464  dollars  and  88  cents,  and  for  which  the  de-  . 

fendant  was  entitled  to  a  commission  of  two  and  an  half  per  cent;  ^>2:>*^--'^*-^ 
and  a  further  advance  of  20,000  dollars,  in  exchange  of  notes,  was  t^^     (XJ^^L. 
agreed  upon,  in  four  notes,  payable  in  2,  3,  4,  and  5  months,  with  r^y^     ^^^^ 
the  privilege  of  one  renewal;  and  also,  the  further  advance  of  ^  ^  • 

25,000  dollars,  in  the  notes  of  the  defendant,  payable  at  6,  7,  8,  ^  ^'^^^       ^^ 
and  9  months,  with  notes  of  the  plaintiff  in  exchange,  subject  to  a  (Jk   ^z^yi^*^^ 
commission  of  two  and  an  half  per  cent.,  as  well  as  the  said  re-^^^^^g^^    Ajt^ 
newals ;  and  thereupon  the  plaintiff,  in  consideration  of  the  above  ^^1  i 

advantages,  assigned  to  the  defendant  all  his  right  to  the  ship  A^  <='  ^  /^^-C 
Bordeaux    and  cargo^  the    ship  Tea  Plant  and    cargo,    and  thS^ /|^     '  '^' 
schooner  Brothers  ^d  her  cargo,  which  three  vessels  were  then  on    /     /^ 
foreign  voyages,  and  it  was  agreed  that  the  plaintiff^s  interest  in  ^/t,    /o 
the  said  vessels  and  cargoes  should  be  sold  by  the  defendant  a 


auction,  on  their  arrival:  and  ij  the  commissions  of  two  and  an    ''^-^j^^ 
half  per  cent,  on  the  said  sums,  should -be  equal  in  amount  to  the    G-^h^  ZA^cJt^ 
several  sums  above  stated,  then  no  other  charge,  more  than  the  de-    CuS(ju,yLi^, 
fendant^s  interest  at  seven  per  cent.,  and  all  necessary  charges,  as^y/-,/y   /AV/ 
auction  duty,  storage,  &c.,  should  be  made  to  the  def  endant :  but  /   ^^  ri 


iff  tne  goods  did  not  amount  to  that  sum,  or  not  arriving,  thentEe  ^.^j^    <p/^^ 
pfamun^mrSteeri^ne^e^Sdant  his  full  commissions  on  any  .  ^/J  '"^  a^j 
deficiency  that  should  so  occur;  and  the  defendant  was  to  have  full  ^^^'^'j    ^ 
power  to  take  possession  of  the  interest  of  the  plaintiff  on  the  ar-  kJctf       •"*^ 
rival  of  the  vessels,  and  to  dispose  of  the  same  or  hold  it,  at  hisg^^^^^^^'/^^ 
discretion,  accounting  to  the  plaintiff  for  the  surplus,  first  deduct-  /      .  '     *    f 
ing  his  own  demand,  due  by  that  or  any  former  agreement.  c^J\Ol<  u^^ 

That  in  the  spring  and  summer  of  1812,  the  plaintiff,  finding  it   rf  ^       w^ 
necessary  to  raise  money,  applied  to  the  defendant^  who,  from  time/^^^^*.      ^ 
to  time,  advanced  the  plaintiff  his  notes,  in  exchange  for  the  plain-  yc 
tiff's  notesy  and  his  endorsements  on  the  plaintiff's  notes,  amount- 
ing  to   103,678   dollars   and   16   cents.     And  it  was   agreed   be«-^    \  ^       t 
tween    them,    that   the    plaintiff    should   pay   to   the    defendant  ^^   ^  ^"^ 
a   commission   of  two   and   an   half   per   cent,    on   the   amount  t^V^JL'ti,^ 
of  all  such  notes  and  endorsements;  viz.,  the  plaintiff  was  to  put  ^yy^     Lj 
'  into  the  hands  of  the  defendant  (an  auctioneer),  goods  to  be  sold  ^^^^    . 
at  auction  by  the  defendant,  and  out  of  the  proceeds  hTwas  to  re-  "^^f"^^^^^   ^^t^ 
tain  the  commission  of  two  and  an  half  per  cent,  on  the  amount  of  ^^/j^m^p-^' 
all  such  notes  and  endorsements  by  him  advanced,  over  and  ^^^^  ^rfju^^^^^  j/ 
the   usual   commissions,  expenses,  and   charges,  upon  such   sales ^^^^^y*^^!^^ 
made  at  auction,  if  such  proceeds  on  sales  should  be  sufficient  for  ^^^^^-^    c^  -. 
the  purpose;  and  if  not,  the  balance  or  deficiency  should  be  made  ~^^^^/i_^ 
up  and  paid  by  the  plaintiff  to  the  defendant.     That  as  a  condition  ^/     *" 

of  this  last  agreement,  the  plaintiff,  upon  receiving  the  notes  and 
endorsements  of  the  defendant,  always  gave  his  own  notes  to  the 

defendant,  in  exchange  for  the  amount  of  his  notes  and  endorse- 
15 
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ments^  payable  respectively^  in  each  instance^  one  day  before  the 
day  on  which  the  notes  of  the  defendant,  or  the  notes  of  the  plain- 
tiff, endorsed  by  him,  were  payable. 

That  on  the  9th  of  March,  1812,  to  secure  to  the  defendant  pay- 
ment of  his  notes  and  endorgementa  and  Tiis  comrnission  thereon, 
the  plaintiff  assigned  to  him  one  hundred  shares  in  the  West  Ches- 
ter Manufacturing  Society;  and  on  the  27th  of  April,  1812,  for  the 
same  purpose,  the  plaintiff  gave  to  the  defendant  a  bond  condi- 
tioned to  pay  100,000  dollars,  with  a  warrant  of  attorney  to  con- 
fess judgment  thereon ;  but  no  judgment  was  to  be  entered,  until 
there  was  a  default  of  the  notes  or  endorsements;  and  on  the 
12th  of  May,  1812,  the  plaintiff,  for  the  same  purpose,  gave  to 
I  .  the  defendant  another  bond  conditioned  to  pay  30.000  dollars,  and 
^^*^         also  a  mortgage  by  him  and  his  wife  on  lands  ^ 


at  New  Rochelle 

and  Pelham,  in  the  county  of  West  Chester. 

That  on  the  27th  of  August,  1812,  the  defendant  gave  to  the 
plaintiff  a  declaration  or  deed  of  trust,  reciting  that  the  plaintiff 
was  indebted  to  him  in  the  sum  of  43,818  dollars  and  30  cents,  in 
promissory  notes  therein  specified,  and  for  securing  the  amount  of 
those  notes^  and  sunh  nthnr  mnnpyfi  as  the  plaintiff  owed,  or  might 
owe  to  him  by  the  renewal  of  the  said  notes,  or  otherwise,  the  de- 
fenaant  neld  the  said  bond  and  mortgage,  the  one  hundred  manu- 
facturing shares,  the  ship  called  the  Zephyr,  one-third  of  the  ship 
Tea  Plant,  and  the  said  bond  and  warrant  of  attorney;  and  that 
when  the  notes  and  other  moneys  were  paid  the  bond  and  mortgage 
should  be  cancelled,  and  the  other  property  given  up  or  re-assigned 
t^  the  plaintiff.  To  this  deed  was  annexed  a  schedule  of  the  notes. 
That  the  last  mentioned  writing  was  given  in  lieu  of,  or  as  a  sub- 
stitute for,  the  agreement  of  the  26th  of  October^  1811.  The  bill 
set  forth  the  exchange  of  several  notes  between  the  parties,  and  that 
the  plaintiff  gave  the  defendant  a  note  for  229  dollars  and  47 
cents,  with  an  endorser,  for  the  commissions,  or  premium  thereon. 
It  then  set  forth  other  exchanges  of  notes,  and  that  the  defendant's 
notes  were  less  than  the  plaintiff's,  by  the  amount  of  the  commjs- 
pion  of  two  and  an  half  per  cent.  That  other  exchanges  of  notes 
took  place;  and  that  on  the  21st  of  August,  1812,  the  plaintiff 
gave  to  the  defendant  six  promissory  notes,  with  an  endorser, 
amounting  to  6898  dollars  and  20  cents,  all  of  which  were  exclu- 
sively given  for  premiums  or  commissions  on  the  exchanges  of 
notes,  as  stated  in  the  bill,  that  sum  being  the  balance,  after  credit- 
ing the  amount  of  sales  of  the  goods  of  the  plaintiff  at  auction. 
That  several  of  the  notes  mentioned  in  the  schedule,  besides  one 
of  the  premium  notes  for  1149  dollars  and  70  cents,  were  paid  by 
the  plaintiff,  when  they  fell  due.  The  bill  charged  that  the  de- 
fendant  had  no  other  notes  or  demands  against  the  plaintiff,  but 
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such  as  were  specified  in  the  schedule,  taking  out  such  as  were  be- 
fore specified  as  paid ;  and  that  all  the  notes  remaining  unpaid  were 
usurious  and  void  inlaw:  and  that  the  bond  and  warrant  of  attor- 


ney,  the  bond  and  mortgage,  the  assignments  of  ships  and  shares 


held  as  security  for  the  payment  of  those  notes,  were  also  void  in 

lawT    That  on  the  i»tn  of  December,  lbl'6,  before  any  of  the  notes 

)ecame  due  and  remained  unpaid,  the  defendant  fraudulently  en^ 


tered  up  a  judgment  on  the  said  bond  and  warrant  of  attorney,  in 
the  Supreme  Court,  and  issued  an  execution  thereon  to  the  sheriff 
of  the  city  of  New  York,  with  a  direction  thereon  endorsed,  to  levy 
37,505  dollars  of  debt,  and  the  costs.  That  in  January  term,  1813, 
of  th^  Supreme  Court,  the  plaintiff  applied  to  that  Court,  who  or- 
dered the  execution  to  be  set  aside,  and  awarded  a  feigned  issue 
bet^veen  the  parties,  to  try  whether  the  bond  and  warrant  of  attor- 


apt  k*^veU4l 


II 


ne3%  and  the  notes  for  which  they  were  piven  as  collateral  security, 

were  not  founded  on  usurious  contracts  or  considerations^     That 

ihe  plaintitf  caused  the  feigned  issue  to  be  made  up,  and  gave 

notice  of  the  trial  thereof  at  the  Kings  Circuit,  in  June,  1813,  but 

the  trial  was  put  off  by  the  defendant.     That  the  defendant,  itl 

February,  1813,  fraudulently  advertised   the  mortgaged   premises 

for  sale  at  auction,  by  virtue  of  the  power  contained  in  the  mort--  . 

gage!     That  he  also  advertised  and  sold  at  auction,  one-third  of  the  S«  A*'^"™5^ 

ship  Tea  Plant,  so  assigned  as  security,  and  fraudulently  and  by  %^  f\       * 

force  dispossessed  the  plaintiff.     The  bill  prayed  for  an  injunction 

against  the  defendant  from  proceeding  at  law  on  the  mortgage,  or 

selling  under  it,  and  from  sending  the  Tea  Plant  to  sea,  assigning 

the  notes  and  other  securities,  &c.r&c..  and  for  general  relief. 

The  feigned  issue  having  been  tried7  and  a  verdict  found  for  the 
plaintiff^  ne  filed  a"  gMpjoZgmen^aZ"bill,  on  the  5th  of  April,  1819, 
stating  the  substance  of  the  original  bill,  and  that  after  the  feigned 
issue  was  made,  but  before  it  was  tried,  this  Court,  on  the  7th  of 
December,  1813,  oraered  the  mjunciion,  so  far  as  it  prohibited  the 
defendant  from  selling  the  mortgaged  premises,  to  be  dissolveS, 
unless  the  plaintiff  should,  within  eight  days,  bring  the  money  due 
on  the  mortgage  into  Court;  and  that  on  the  16th  of  December, 
1813,  the  plaintiff  appealed  from  that  order,  to  the  Court  for  the 
Correction  ot  Errors;  but  it  was,  afterwards,  agreed  between  the 
parties,  that  proceedings  on  the  appeal  should  be  suspended  untFl 
a^ter^a  decision  on  the  feigned  issue!  That  the  feigned  issue  was 
settled,  under  the  directions  of  the  Supreme  Court,  and  the  plead- 
ings were  set  forth  in  the  bill,  at  length.  That  the  feigned  issue 
was  tried  before  Mr.  Chief  Justice  Thompson,  at  the  sittings,  in 
June,  1815,  when  the  jury  found  all  the  issues  in  favor  of  the 
plaintiff ;  and  the  bill  set  out  the  postea,  at  length,  by  which  it  ap- 
peared that  the  jury  found  that  the  said  bond  and  warrant  of 
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attorney  were  made  and  executed  upon  an  usurious  consideration; 
that  the  said  bond  and  warrant  were  made  as  collateral  security, 
for  certain  promissory  notes  made  by  the  plaintiff  to  the  defend- 
ant, upon  usurious  considerations,  or  upon  other  engagements  and 
transactions  between  the  parties  upon  usurious  considerations,  and 
that  the  said  promissory  notes,  for  which  the  bond  and  warrant  of 
attorney  were  given  as  collateral  security,  were  respectively  made 
and  delivered  upon  usurious  considerations.  That  to  maintain  the 
feigned  issue,  the  plaintiff  gave  in  evidence  the  bond  and  warrant 
of  attorney,  the  judgment  entered  thereon,  the  instrument  exe- 
cuted by  the  defendant,  August  27th,  1812,  and  the  schedule  (A.) 
thereto  annexed,  the  answer  of  the  defendant  to  the  original  bill, 
and  the  cross  examination  of  the  defendant's  witnesses.  That 
after  the  verdict,  the  defendant  made  a  case,  on  which  to  move  for 
a  new  trial  of  the  feigned  issue ;  that  a  motion  for  a  new  trial  was 
accordingly  made  and  argued  in  October  term,  1817,  and  that 
Court,  in  January  term  following,  unanimously  refused  to  grant  a 
new  trial.  That  before  the  case  was  settled,  an  agreement,  dated 
7th  x)f  May,  1816,  was  entered  into  between  the  counsel  of  the  par- 
ties respectively^  that  the  defendant  might  have  a  bill  of  exceptions 
prepared  and  signed  and  sealed,  in  the  same  manner,  as  if  it  had 
been  tendered  at  the  trial  of  the  feigned  issue,  to  the  end  that  a 
writ  of  error  might  be  brought,  if  either  party  thought  proper,  and 
that  the  decision  which  should  be  pronounced  on  such  bill  of  except 
tions,  should  be  final  and  conclusive  upon  all  matters  put  at  issue 
by  such  feigned  issue  between  the  parties.  That  although  the  Su- 
preme Court  decided  against  the  defendant,  he  never  thought 
proper  to  take  a  bill  of  exceptions  under  the  said  agreement,  and 
bring  a  writ  of  error;  but  has  expressly  declined  doing  so.  That 
the  writing  of  the  27th  of  August,  1812,  and  the  schedule  A.  an- 
nexed thereto,  and  the  bond  and  warrant  of  attorney,  are  the  same 
as  are  set  forth  in  the  original  bill.  That  according  to  the  agree- 
ment of  the  7th  of  Mav>  1816.  the  verdict  ana  ]uagment  on  the 
feigned  issue,  as  no  writ  of  error  has  been  brought,  conclusively 
establish  the  fact,  that  the  said  promissory  notes  and  other  securi- 
ties, held  by  the  defendant,  are  usurious  and  void ;  notwithstanding 
which  the  defendant  still  holds  the  notes  and  securities,  and  refuses 
to  give  them  up,  but  declares  his  determination  to  enforce  the  pay- 
ment of  the  moneys  for  which  the  notes,  &c.,  were  given.  That  on 
the  31st  of  October,  1818,  the  Supreme  Court,  by  an  order,  re- 
scinded the  order  for  a  feigned  issue,  and  all  proceedings  thereon, 
and  directed  all  further  proceedings  on  the  judgment  against  the 
plaintiffs  to  be  stayed,  until  the  further  order  of  the  Court.  That 
in  January,  1819,  the  Supreme  Court  allowed  the  defendant  to 
take  out  execution  on  the  judgment. 
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That  the  appeal  from  the  order  to  dissolve  the  injunction  had 
heen  dismissed  for  want  of  prosecution.  The  supplemental  bill 
prayed  a  similar  injunction  to  the  one  originally  granted,  &c.,  and 
for  general  relief,  &c.^ 

December  1,  1820. — The  cause  was  this  day  brought  to  a  hearing 
on  the  pleadings  and  proofs. 

Riggs  and  Wells  for  the  plaintiff. 

T.  A.  Emmet  for  the  defendant. 

The  Chancellor  [Kent].  1.  The  first  and  great  point  in  this 
case  is,  whether  the  charge  of  a  commission  of  two  and  a  half  per 
cent,  uniformly  made  by  the  defendant,  upon  the  advance  or  en- 
dorsement of  negotiable  notes  to  and  for  the  plaintifE,  was  usu- 
rious.*     ^:hiJtJL  *t>«--ta^. 

2.  The  next,  and  the  more  embarrassing  point,  is  as  to  the 
nature  and  extent  of  the  relief. 

If  the  defendant  was  endeavoring  to  enforce  any  of  his  securi* 
ties  in  this  Court,  and  the  present  plaintiff  had  set  up  and  made 
out  the  usury,  by  way  of  defense,  the  remedy  would  have  been  obvi- 
ous.    The  securities  would  have  been  declared  void,  and  ordered  to       ?   (p%Jl,  ^Ijl. 
be  delivered  ut)  and  cancelled.    But  the  defendant  has  not  resorted  ^-c/;^  ^  nJu^ 
to  this  Court.     He  has  caused  a  judgment  to  be  entered  up  at  law,    /^Jw^^^^    o^  ^ 
upon  the  warrant  of  attorney  given  by  the  plaintiff ;  and  the  Su-     /g^    t  So^^ 
preme  Court  have  ultimately  refused  to  afford  any  relief  to  the    ^^JiJat:Ui 

plaintiff  against  that  judgment,  though   that    Coiit   awarded   a 

feigned  issue,  and  had  the  usury  in  the  bond  upon  which  the  judg- 
ment was  entered,  established  by  the  verdict  of  a  jury.  The  de- 
fendant has  also  proceeded  to  foreclose  the  mortgage,  not  by  the  aid 
of  this  Court,  but  by  advertising  under  a  power  contained  in  the 
mortgage,  and  it  is  the  present  plaintiff  who  is  compelled  to  come 
here  and  ask  for  relief,  which  he  cannot  obtain  elsewhere,  against 
\  the  judgment  at  law  and  other  legal  securities  infected  with  usury, 
by  means  of  the  original  transactions  and  responsibilities  which 
they  were  intended  to  cover. 

The  question  now  is,  upon  what  terms  he  can  have  relief? 

The  feigned  issue,  which  was  awarded  by  the  Supreme  Court, 
upon  the  judgment  in  this  case,  was  granted  while  I  had  the  honor 
to  preside  in  that  Court ;  and  that  course  was  then  understood  to 
be  the  practice  of  the  Court,  when  a  judgment  entered  by  confes- 
sion was  alleged  to  be  affected  with  usury.  And  I  should  have 
supposed,  that  if  the  usury  had  been  found  by  the  jury  (as  it  was 
in  that  case,  and  upon  the  evidence  now  before  me),  that  the  Court 
would  have  administered  the  same  equitable  relief  that  is  usually 

*The  statement  of  facts  has  been  abbreviated. 

'  The  discussion  of  this  point  is  omitted.  The  learned  chancellor  reaches 
the  conclusion  that  the  charge  was  usurious. 


230  THE  OBLIGATIOX   SECURED.  [ CHAP.  in. 

granted  here,  or  else  have  vacated  the  warrant  of  attorney,  and  set 
aside  the  judgment,  and  allowed  the  party  to  come  in  and  plead  the 
usury.     But  from  the  subsequent  proceedings,  I  am  led  to  infer, if 
that  the  practice  on  this  subject  has  been  changed  since  I  left  that  I 
Court,  and  that  all  summary  interference  at  law,  with  judgments  I 
upon  confession,  charged  with  usury,  is  now  denied.  ^ 

The  history  of  the  practice  of  the  Courts  of  law,  shows  the  em- 
barrassments attending  the  subject,  and  the  difficulty  of  applying 
a  legal  remedy,  consistently  with  the  rules  of  law.    .    .    .* 

With  respect  to  the  relief  that  can  be  afforded  here,  I  take  the ) 
rule  to  be,  that  a  plaintiff  who  comes  to  a  Court  of  Equity  for  relief 
against  a  judgment  at  law,  or  other  legal  security,  on  the  ground 
of  usury,  cannot  be  relieved,  except  upon  the  reasonable  terms  of 
paying  to  the  defendant  what  is  really  and  bona  fide  due  to  him.j 
On  the  other  hand,  if  the  party  claiming  under  such  usurious  judg-l| 
ment,  or  other  security,  resorts  to  this  Court  to  render  his  claim 
available,  and  the  defendant  sets  up  and  establishes  the  charge  of 
usury,  the  Court  will  decide  according  to  the  letter  of  the  statute, 
and  deny  all  assistance,  and  set  aside  every  security  and  instru- 
ment whatsoever,  infected  with  usury.  It  is  perfectly  immaterial, 
in  respect  to  the  application  of  the  principle  to  the  case  of  the 
debtor  who  sues  here,  whether  the  usury  be  confessed  by  the  de- 
fendant in  his  answer,  or  be  made  out  by  proof.  The  plaintiff 
must  still  consent  to  do  what  is  just  and  equitable  on  his  part,  or 
the  Court  will  not  assist  him,  but  leave  him  to  make  his  defense  at 
kw  as  well  as  he  can.  The  case  of  Taylor  v.  Bell,  2  Vern.  171, 
is  a  striking  but  very  harsh  illustration  of  the  rule.  The  plaintiff 
had  given  bonds  with  sureties  for  moneys  borrowed  at  usury,  and  a 
warrant  to  confess  judgment,  and  judgment  was  entered  thereon. 
He  then  brought  his  bill  to  be  relieved  and  for  an  account,  and 
though  the  answer  confessed  the  facts  from  which  the  usury  was 
deduced,  relief  was  denied  and  he  was  ordered  to  pay  principal, 
interest,  and  costs.  So,  in  a  late  case  in  the  Exchequer  (Skyrne 
V.  Ryhot,  cited  in  Orde  on  Usury,  113),  where  a  bond  and  warrant 
of  attorney  was  taken  in  an  usurious  transaction,  the  decree  was,  to 
take  an  account  of  the  money  really  paid,  and  that  on  payment 
thereof  the  bond  and  warrant  of  attorney  were  to  be  delivered  up. 
In  Scott  V.  Neshit,  2  Bro.  641,  2  Cox,  183,  we  have  this  strong 
observation  of  Lord  Thurlow :  "  I  take  it  to  be  an  universal  rule." 
he  observes,  "  that  if  it  be  necessary  for  you  to  come  into  this  Court 
to  displace  a  judgment  at  law,  you  must  do  it  upon  the  equitable 
terms  of  paying  the  principal  money  really  due,  with  lawful  in- 
terest.    I  have  no  idea  of  displacing  a  judgment  upon  any  other 

*  The  exhaustive  examination  of  the  practice  of  the  law  courts  is  omitted. 
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I  terms."     He  directed,  in  that  case,  that  the  judgment  should  stand 
as  a  security  for  the  money  actually  paid,  with  legal  interest. 

The  equity  cases  speak  one  uniform  language ;  and  I  do  not  know 
of  a  case  in  which  relief  has  ^ver  been  afforded  to  a  plaintiff,  seek- 
ing relief  against  usury,  by  bill,  upon  any  other  terms.  It  is  the 
fundamental  doctrine  of  the  Court.  Lord  Hardwicke,  1  Vesey, 
320,  said  that  in  case  of  usury  equity  suffers  the  party  to  the 
illicit  contract  to  have  relief,  but  whoever  brings  a  bill,  in  case  of 
usury,  must  submit  to  pay  principal  and  interest  due.  Lord  Eldon, 
3  Ves.  &  Bea.  14,  after  an  interval  of  more  than  sixty  years,  de- 
clared precisely  the  same  rule.  At  law,  says  he,  you  must  make  out 
the  charge  of  usury,  and  at  equity  you  cannot  come  for  relief  with- 
out offering  to  pay  what  is  really  due ;  and  you  must  either  prove 
the  usury  by  legal  evidence,  or  have  the  confession  of  the  party. 
In  Eagleson  v.  Shotwell,  1  Johns.  Ch.  Eep.  536,  the  same  rule  was 
followed  in  this  Court,  where  a  party  came  to  be  relieved  against 
usury  in  a  mortgage. 

I  have  been  thus  particular  in  showing  the  rule  of  equity  on  this 
subject,  because  the  plaintiff  has  sought  by  his  bill  to  have  all  the 
securities  taken  by  the  defendant,  and  infected  with  usury,  declared 
void,  and  ordered  to  be  cancelled,  without  offering  to  pay  any- 
thing.    His  counsel  have  also  contended,  at  the  hearing,  that  the 
rule  in  equity,  where  the  defendant  either  confesses  the  usury  or 
it  is  established  by  testimony,  is  the  same  as  it  is  when  usury  is 
set  up  as  a  defense  to  a  demand  in  law  or  equity.     All  that  I  can  I 
do  in  this  case,  consistently  with  my  view  of  the  established  doctrine  \\ 
of  the  Court,  is  to  direct  an  account  to  be  taken  of  the  dealings  I 
between  the  parties,  and  to  hold  the  securities  which  the  defendant/ 
has  taken  to  be  good  only  for  the  balance  which  may  appear  to  be 
due  to  the  defendant,  after  deducting  all  usurious  excess  in  any 
of  his  commissions  and  charges. 

The  objection  that  presses  upon  the  subject  is  that  the  statute 
of  usury  may  be,  in  a  great  degree,  eluded,  by  taking  a  judgment 
bond,  which  precludes  the  debtor  from  an  opportunity  of  pleading 
the  usury  in  a  court  of  law ;  and  if  he  can  oiJy  be  relieved  upon  the 
principles  of  a  Court  of  Equity,  or  by  the  summary  powers  of  a 
Court  of  law,  acting  upon  equitable  principles,  the  usurious  cred- 
itor is  sure  to  preserve  his  principal  sum  and  the  lawful  interest. 
But  this  objection  was  for  a  long  time  perceived  and  felt  and 
endured  in  the  Courts  of  law,  before  any  remedy  could  be  applied ; 
and  though  they  interfered,  at  first,  most  effectually,  by  vacating 
the  warrant  of  attorney,  and  allowing  the  party  to  come  in  and 
plead,  they  seem  now  to  have  abandoned  the  case  to  equitable  re- 
lief, and  to  choose  to  administer  no  other.  It  is  the  folly  of  the'j 
party  to  have  precluded  himself  from  pleading  by  confessing  judg- 
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ment.  Leges  vigilaniibus  non  dormientibus  HibveniunL  At  anyjt 
rate,  though  it  were  even  to  be  regretted  that  Courts  of  kw  cannot  'J 
place  the  debtor  in  a  condition  to  be  enabled  to  annul  the  contract , 
altogether,  under  the  sanction  of  the  statute;  yet  certainly  I  should, 
introduce  a  new  principle  into  this  Court,  if  I  was  now  to  under-) 
take  to  displace  a  judgment  at  law,  upon  any  other  terms  than! 
those  I  have  mentioned. 

The  same  objection  and  difficulty  occur  in  the  case  of  a  mort- 
gage taken  to  secure  an  usurious  loan,  with  a  power  to  sell  an- 
nexed to  it,  by  means  of  which  the  creditor  forecloses  his  mortgage 
by  an  act  in  pais,  without  calling  upon  any  Court  to  assist  him. 
The  debtor  has  no  relief  in  that  case,  but  by  applying  to  this 
Court,  and  then  he  must  comply  with  the  terms  of  paying  what  was 
actually  advanced.  He  deprives  himself,  in  that  case,  by  the  power 
to  sell,  as  he  does  in  the  other  by  his  warrant  of  attorney  to  confess 
judgment,  of  an  opportunity  to  appear  in  the  character  of  defend- 
ant and  plead  the  usury.  These  are  cases  in  which  the  party  by| 
his  own  voluntary  act  deprives  himself  of  his  ability  to  inflict  uponf 
the  creditor  the  loss  of  his  entire  debt.  Many  other  cases  may  be 
stated  in  which  the  same  result  will  follow.     The  party  is  in  the 


same  situation  if  instead  of  resisting  the  usurious  claim  lie  pays  it. 
lie  cannot  then  expect  assistance  to  recover  back  more  than  the 
usurious  excess.  If  the  warrant  of  attorney,  or  the  power  to  sell 
were  procured  by  fraud,  or  surprise,  or  accident,  that  would  form 
a  distinct  head  of  relief,  and  in  no  wise  applicable  to  the  case. 
And,  perhaps,  it  is  sufficient  for  the  purposes  of  public  justice  and 
public  policy,  that  the  law  has  enabled  a  debtor  in  every  case  in 
which  he  does  not  of  his  own  accord  deprive  himself  of  the  means, 
to  plead  the  statute  in  discharge  of  his  usurious  contract,  and  of 
his  obligation  to  pay  even  what  was  received,  and  that  in  all  cases 
he  can,  by  paying  the  actual  principal  received  and  the  lawful  in- 
terest, be  relieved  from  the  usurious  exaction. 

The  following  decree  was  entered:  "It  is  declared  that  the 
promissory  notes  given  by  the  plaintiff  to  the  defendant,  and  speci- 
fied in  the  writing  in  the  pleadings  mentioned,  of  the  27th  of 
August,  1812,  and  in  schedule  A.  to  the  said  writing  annexed,  and 
which  remain  unpaid,  are  infected  with  usury,  and  that  the  prac- 
tice stated  in  the  pleadings  of  asking  and  receiving  a  commission 
of  two  and  a  half  per  cent,  upon  the  exchange  of  notes  between 
the  parties,  or  upon  negotiable  paper  endorsed  by  the  defendant, 
was  usurious  in  every  instance  in  which  such  commission  exceeded 
the  rate  of  seven  dollars  for  the  forbearance  of  100  dollars  for  one 
year,  or  exceeded  that  rule,  for  a  greater  or  less  sum,  for  any  other 
period;  and  that  the  pretence  set  up  by  the  defendant,  that  the 
said  commissions  were  taken  for  and  on  account  of  expected  de- 
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posits  of  goods  for  sale  at  auction^  was  unfounded  in  point  of  fact. 
And  it  is  further  declared  to  be  the  established  doctrine  and  prac- 
tice of  the  Court,  that  the  plaintiff  who  seeks  the  aid  of  the  Court 
to  set  aside  a  judgment  at  law,  or  other  legal  security,  on  the 
ground  of  usury,  cannot  be  entitled  to  relief,  whether  the  usury  be 
established  by  proof  or  admitted  by  the  answer,  except  upon  the 
terms  of  paying  the  principal  and  interest  lawfully  due  thereon, 
after  deducting  every  usurious  excess ;  and  that  the  judgment  and 
the  mortgage  and  the  West  Chester  manufacturing  stock,  held  by 
the  defendant  in  this  case,  and  mentioned  in  the  pleadings,  are  to 
be  deemed  and  taken  as  securities  only  for  the  balance  that  may  be 
due  after  such  deduction.  It  is  thereupon  ordered,  &c.,  that  it  be 
referred  to  one  of  the  masters  of  the  Court  to  take  and  state  an 
account  of  all  the  loans  or  endorsements  of  notes,  or  advances  in 
cash  by  the  defendant,  to  or  on  behalf  of  the  plaintiff,  and  of  all 
notes  given  by  the  plaintiff  to  him  in  exchange,  or  for  commissions, 
or  otherwise,  and  stated  or  referred  to  in  the  pleadings  and  proofs, 
from  the  commencement  of  their  dealings  as  therein  stated,  and 
that  on  such  accounting,  the  master  in  no  case  allow  any  commis- 
sions to  the  defendant  beyond  the  lawful  rate  of  interest  declared 
as  aforesaid ;  and  that  the  defendant  be  charged  with  all  excess  of 
interest  received  by  him,  in  the  shape  of  commissions  or  otherwise, 
during  the  course  of  such  dealings;  and  that  he  also  credit  the 
plaintiff  with  the  amount  for  which  his  shar^or  third  part  of  the 
ship  or  vessel  called  the  Tea  Plant  sold  for,  as  admitted  in  the 
pleadings,  and  with  all  other  payments  made  by  the  plaintiff  and 
credited  by  the  defendant,  and  that  he  report  the  balance,  if  any, 
remaining  due  to  the  defendant  upon  such  accounting,  and  that 
interest  be  charged  and  allowed  on  such  accounting,  when  the  same 
would  be  proper,  according  to  law  and  the  usage  of  the  Court. 
And  it  is  further  ordered,  that  the  master  report  to  the  Court  with 
all  convenient  speed,  and  that  the  question  of  costs  and  all  further 
directions  be,  in  the  meantime,  reserved.'*^ 

^This  represents  the  general  view  [Eeacoch  v.  Bwariwoutj  28  111.  291 
li^e2,Y\  Buiphen  v.  CuaKman,  35  111.  180  [1864]  )!r^  For  the  rule  applied  in 
cases  where  the  mortgagor  is  defendant,  see  Kuhner  y.  Butler,  11  la.  419 
(1860)*f  Union  Bank  v.  Bell,  14  Oh.  Stf  200  (1863^;  8nyder  v.  OriatDold, 
37  111.  216  (1865).    Compare  Hunt  v.  Acre,  28  Ala.  (n.  s.)  580  (1856)r 
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WILLIAMS  V.  FIT^gUGH.^,;,^  SjL<.,^Jjtd.     i^  <^ 
Court  op  Appeals  op  New  York,  1868.  cc^x^u^-i<r^^    (U'n^^j^\ 

(37  ^.  r.  444.)  -ti^  ■^f'Jr;::t  /^"^ 

The  plaintiff  sought  in  this  action  a  judgjment  declaring  certain  Ak^A^  ,  rr  tA. 
six  notea  (made  by  the  plaintiff  and  given  to  the  appellants'  testa-/  ^.^J  ^ 
tor,  two  dated  April  3,  1854,  for  $6000  each,  and  four  dated  July  /  'U 

6,  and  July  1,  1854,  for  $5000,  $6000,  $6000.  $4000,  respectively)  y  f^<^  ^^ 
amounting  in  the  aggregate  to  $31,000,  and  a  mortgage  upon  land  p^C&Jt/^  /nJ^ 
in  Ohio,  given  by  tne  plaintiff  to  secure  the  payment  of  the  six  y  /4iv  v 
notes,  void  for  usury,  and  adjudging  and  decreeing  that  they  be  i^fH  \^ 
given  up^  cancelled  and  discharged,  and  forbidding  the  prosecution  fc*^©  ' UsUs 
of  an  action  already  commenced  in  one  of  the  courts  of  Ohio> //^  Lt  tu.c 
upon  two  of  those  notes,  or  any  other  action  upon  any  of  the  said^^ 
notes,  or  the  said  mortgage.  The  original  defendant,  Allen  Ay-/  jf 
rault,  having  died  pending  the  action,  the  action  was  revived  "^^«*»«*  u^^^u^- 
against  the  respondents,  his  executors.  <Vk«  u^4m^. 

The  action  was  tried  at  Special  Term  in  the  Supreme  Court,  and  ^     tATfcH 
to  sustain  the  action  the  pliaintiff  produced  a  record  of  judgment  §  ^^^ 

which  set  forth  the  alleged  transactions,  in  which  the  notes  were  ^*^  /^  **"''/ 
given,  and  by  which  one  of  the  notes  dated  in  July  was  adjudged  n^  U^aa^^ 
void  for  usury,  and  ugonjthe  evidence  contained  in  the  record  the  V^  w  u^y  A 
judge,  at  Special  Term,  found  that  all  o7  the  six  notes  were  so  ^^^^y.^^0pj/  c  •L 
and  a  judgment  was  rendered  declaring  the  notes  and  the  mortgage  ^^  /t^J  V* 
to/ be  voia  for  usury,  and  requiring  that  the  respondents  deliver  <3U/-«-^^ 
up  the  notes  and  mortgage  to  the  plaintiff  to  be  cancelled,  and  SuAy*<^*^ 
execute  a  discharge  of  the  mortgage  in  such  form  that  it  may  be^^y  >    Xx. 
recorded  in  Ohio,  so  that  it  may  be  discharged  of  record  and  cease  ^^^arv    %m 
to  be  a  lien  upon  the  real  estate  described  in  it,  and  further  enjoin-  "/ 

ing  the  prosecution  of  an  action  (found  to  be  pending)  on  some  of  ^    '^J^*'*^ 
the  notes  in  one  of  the  courts  of  Ohio,  and  awarding  to  the  c^M    ^  **^' 
plaintiff  his  costs.  4jL<^    ^^^ 

On  appeal  to  the  General  Term,  the  Supreme  Court  modified  the  - — j^^^JL^ 
judgment  so  as  to  p^f^ppt  fTom^th?  operation  thereof  the  two  notes  q  j  l 
for  $5000  each,  dated  April  3,  1854,  on  the  groiind  that  the  befolgz  '^  ^^  T 
mentioned  record  did  not  necessarily  decide  that' those  two  notes  ^^  u»^A^ 
were  usunous,  and  they  adjudged  that  in  all  other  respects  the  said  '^  Lclm  ^ 
■JuHgmenFBe  affirmed.  The  executors  (defendants  below)  appealed  **^  ^  •  fl 
to  this  court.  ijjAju-%^l9u^ 

Scott  Lord  for  the  appellants.  Qf^uu  n  *^^ 

Oeorge  F,  Danforth  for  the  respondent.  j    , 

WooDRUPP,  J.     The  principal  question  which  was  discussed  on    ^  C/v*(,  '. 

a   cjLU    ^  f 

-  ^. 
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this  appeal,  and  which  includes  nearly  all  of  the  subordinate  ques-       ^j  ^ 

tions  raised,  is,  will  the  courts  of  this  State  entertain  a  bill  to  de-  SKUd^  ''*^5l^ 
clare  void  and  compel  the  cancellation  of  a  mortgage  of  lands  lying    u*&f  '^Gtfjt . 
iiTanotlier  State  and  executed  there  in  pursuance  of  a  contract  en-       ^ 
tered  into  in  this  State  to  secure  loans  made  and  payable  in  this 
State,  some  of  which  loans  are  usurious  and  void  by  our  laws  ? 

This  question  may  be  intelligibly  discussed  by  inquiring — first, 
would  such  ^  bill  be  entertained  under  the  same  circumstances  if 
the  lands  were  situated  in  this  State?  second,  how  is  the  question 
affected  by  the  location  of  the  lands  without  our  jurisdiction  ?  and, 
third,  should  the  court  require  the  surrender  and  discharge  of  such 
a  mortgage  without  the  payment  of  the  loans  which  are  not  found 
to  be  usurious  ? 

First,  then,  suppose  the  lands  were  situated  in  this  State. 

IsE    It  cannot  oe  denied,  indeed  I  do  not  understand  the  counsel  11 
for  the  appellant  to  question,  that  such  a  mortgage  is  void  by  the  I 
law  of  the  State  of  New  York.     Our  statute  declares  that  ^^  all  ' 
.     .     .     assurances,  conveyances,  all  other  contracts  or  securitleg 
.     .     .     whereby  there  shall  be  reserved,  or  taken,  or  secured,  or 
agreed  to  be  reserved  or  taken,^^  any  greater  sum  or  value  for  tEe 
loan  pr^orbearance  of  money,  than  at  the  rate  of  seven  per  cent,  per 
annum,  ^'  shall  be  void.'^  The  proposition  is,  that  a  security  given  lo 
secure  the  payment  of  money  is  void  if  it  be  given  to  secure  a  usu- 
rious loan,  and  if  it  be  so  given,  the  fact  that  it  was  also  given  to 
secure  loans  which  were  not  usurious,  will  not  preserve  it  from  en-  / 

tire  condemnation.    If  void  in  part,  it  is  void  altogether. jti^/j  ^^ 

I  Q^,       The  late  learned  Chief  Justice  Jones,  in  The  Fulton  Bank  v.  Ben-  ^STstUiMl  T 
ij;^S+"         edict  (1  Hall  S.  C.  48fL^46),  thus  states  the  proposition:  "It  is    ^  /\^^ 
r^Y^  well  settled  that  if  any  part  of  the  loan  or  debt  for  which  the  note  ^^"^^J^^Z^ 

or  security  was  given  is  usurious,  the  security  is  void;"  referring,    t^   ^a^b^ 
among  other  cases,  to  Harrison  v.  Harmel,  5  Taunt.  780.*^ 

In  Jackson  v.  Packard,  6  Wend.  415,  it  is  held  that  a  mort- 
gage, given  to  secure  a  sum  of  money,  consisting  of  one  loan 
made  prior  thereto,  which  is  usurious,  and  another  which  is  free 
from  usury,  is  void.  "  If  a  mortgage  or  other  security  is  given  for 
two  or  more  antecedent  loans,  either  of  which  was  infected  with 
usury,  the  whole  security  is  void."  That  under  the  statute  "  there 
is  no  such  thing  as  such  an  instrument  being  void  in  part  and  good 
for  the  residue;  the  taint  of  usury  destroys  the  whole  security." 
The  debt  which  was  free  from  usury  may  be  recovered,  but  the 
mortgage  is  void  (Kice_\.  Welling,  5  Wend.  595).  And  in  nam- 
mond  Y,  Hopping,  13  Wend.  505,  the  same  doctrine  is  re-asserted 
in  reference  to  contracts  generally.  "The  statute  against  usury 
renders  any  contract  infected  with  it,  utterly  void ;  but  if  the  usu- 
rious security  was  given  in  part  for  a  pre-existing  valid  debt,  that 
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debt  is  not  destroyed  by  the  illegal  secarity."  These  decisions  have 
stood  as  the  law  of  this  State  for  more  than  thirty  years,  and  I  am 
not  aware  that  their  correctness  has  been  questioned  in  any  of  our 
courts. 

2d.  It,  then,  the  mortgaged  premises  were  in  this  State,  have 
our  courts  jurisdiction  to  decree  that  the  mortgage  be  given  up  and 
cancelled,  and  is  it  error,  upon  the  facts  assumed,  to  do  so?  The 
statute  is: 

'  "  §  13.  Whenever  any  borrower  of  money  .  .  .  shall  file  a 
bill  in  chancery  for  relief  or  discovery  against  any  violation  of  the 
provisions  of  .  .  .  this  act,  it  shall  not  be  necessary  for  him  to 
pay,  or  offer  to  pay,  any  interest  or  principal  on  the  sum  or  thing 
loaned,  nor  shall  any  court  of  chancery  require  or  compel  the  pay- 
ment ...  of  the  principal  sum,  or  interest  or  any  part 
thereof,  as  a  condition  of  granting  relief. 

"  §  14.  Whenever  it  shall  satisfactorily  appear,  by  the  admission 
of  the  defendant,  or  by  proof,  that  any  .  .  .  assurance,  pledge, 
conveyance,  contract,  security  .  .  .  has  been  taken  or  received 
in  violation  of  the  provisions  of  this  act,  the  Court  of  Chancery 
shall  declare  the  same  to  he  void,  and  enjoin  any  prosecution  there- 
on, and  order  the  same  to  he  surrendered  and  cancelled/' 

This  language,  taken  literally,  seemed,  not  only  to  confer  juris- 
diction^ but  absolutely  to  require  TKe  Court  of  Chancery  to  decree 
the  surrender  and  cancellation  of  securities  infected  with  usury,  of 
whatever  description,  whenever  the  borrower  saw  fit  to  invoke  the 
interposition  of  the  court,  without  the  aid  of  any  other  ground  for 
coming  into  that  tribunal  than  the  fact  of  usury.  But  the  chan- 
cellor, in  Perrine  v.  Striker,  7  Paige,  598,  held,  that  where  the 
party  had  a  full  and  complete  remedy  at  law,  he  could  not  come 
into  the  Court  of  Chancery  for  relief ;  that  this  statute  was  not  in- 
tended ^^to  compel  the  Court  of  Chancerv  to  take  jurisdiction  of 
every  question  oi  usury,  although  a  perfect  remedy,  both  as  to  dis- 
covery and  relief,  could  be  had  in  a  court  of  law.^*  Hence,  when  the 
parties  to  a  note  not  negotiable  sought  a  discovery  and  perpetual  in- 
junction against  a  suit  thereon  (although  the  statute  authorized 
the  examination  of  the  plaintiff  in  the  suit  at  law  on  the  trial) 
on  the  ground  that  it  was  usurious,  the  bill  was  dismissed  because 
the  remedy  was  complete  at  law.    But  he  recopiized  the  jurisdiction 


and  the  propriety  of  its  exercise,  when  there  were  any  special  cir- 


^mstances  which  maSe  theremedy  at  law  ineffectual  or  incom-, 
^lete. 

In  Morse  v.  Hovey,  9  Paige,  197,  on  dismissing  the  bill,  the 
chancellor  affirms  the  decision  in  Perrine  v.  Striker,  and  expounds 
it  more  fully,  thus :  "  The  legislature  did  not  intend  to  transfer  to 
this  court  concurrent  jurisdiction  with  courts  of  law  in  every  case 
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of  a  usurious  contract ;  but  merely  to  give  to  this  court  the  power 
to  exercise  its  jurisdiction  in  those  cases  where  it  was  necessary  to 
aid  the  defense  of  usury;  or  to  remove  usurious  securities  which 
were  a  cloud  upon  the  complainanfs  title  to  real  property,  or  which 
might  be  used  at  law  to  his  injury  in  such  a  manner  that  he  could 
not  interpose  a  legal  defense  to  a  suit  on  them  in  a  court  of  law. 
Here  the  note  is  negotiable^  so  that  it  may  be  sued  in  the  name  of  a 
third  person;  and  if  the  bill  had  contained  the  allegation  that  the 
usury  could  only  be  proved  by  the  oath  of  the  defendant,  it  might 
possibly  have  presented  a  case  for  the  interference  of  this  court/* 

Conceding  that  this  relaxation  of  the  stringent  and  imperative 
language  of  the  statute  is  reasonable,  no  construction  of  the  statute 
has  gone  further. 

Accordingly,  bills  by  borrowers  to  remove  usurious  securities, 
which  are  a  cloud  upon  the  complainant^s  title  to  real  property, 
have  uniformly  been  entertained.  (See  Cole  v.  Savage,  10  Paige, 
583,  questioned,  without  impeaching  the  general  doctrine,  in  Post 
V.  Bank  of  TJtica,  7  Hill,  391 ;  Peters  v.  Mortimer,  4  Edw.  Ch.  279 ; 
Pearsall  v.  Kingsland,  3  id,  196;  Dry-Dock  Company  v.  American 
Life  Insurance  and  Trust  Company,  3  Comst.  361;  Schermerhorn 
V.  Talman,  14  N.  Y.  93;  Manice  v.  Dry-Doch  Company,  3  Edw. 

143.)  . 

It  is  no  answer  to  such  a  bill  that  the  mortgagor  has  a  good  de-  ^^  **"*77    -f^ 
fense  to  a  bill  for  the  foreclosure  of  the  mortgage,     it  Is  an  appar-"  'y^*^^*^ 
ent  incumbrance  on  the  land,  jts  invalidity  depends  upon  extrinsic    ^-<^^<^  * 
facts.     The  doctrine  of  Cox  v.  (jlift,  2  H.  Y,  123,  cited  by  the  ap- 
pellant, that  the  complainant  has  a  perfect  legal  defense  against  it 
(when  a  right  under  it  is  asserted),  "written  down  in  the  title- 
deed,"  has  no  application  to  it;  and  Ward  v.  Dewey,  16  N".  Y.  519, 
was  decided  on  like  grounds.    The  mortgage  is  an  impediment  to  a 
sale  of  the  land  for  its  value.    The  mortgagor  is  not  bound  to  wait 
until  the  mortgagee  attempts  a  foreclosure,  not  only  for  these 
reasons,  but  because  in  the  meantime  it  may  become  impossible  to 
prove  his  defense.    If  this  be  so^  then,  if  the  lands  mortgaged  were 
^itiifltfid  in  jhis^State,  the  mortgage  in  question  was  wholly  void/ 
and  there  issufflcient  ground  for  invoking  the  interposition  of  the 


court  to  decree  that  such  a  mortgage  be  surrendered  and  cancelled 
or  discharged.  Whether  it  should  be  so  discharged  without  the  pay- 
ment of  that  portion  of  the  debt  which  has  not  been  adjudged  to  be 
usurious,  and  which,  for  the  purposes  of  this  appeal,  is  to  be  deemed 
both  legally  and  equitably  due,  will  be  presently  considered. 

Second,  how,  then,  is  the  question  affected  by  the  circumstance 
that  the  mortgaged  premises  are  situated  in  the  State  of  Ohio, 
where  the  mortgage  was  executed? 

The  mere  circumstance  that  the  land  is  in  another  State  can, 


ehUjHtsh 


lao^ 
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upon  no  principle  that  I  can  discover,  furnish  a  reason  for  denying 

the  jurisdiction  of  our  courts,  or  for  questioning  the  propriety  of  its 

exercise.^     ... 

^f^i  I        i         Third,  does  it  follow  that  the  decree  in  this  action,  so  far  as  it 

"^fyff   ^Y^   di.rected  tlie  surrender  and  discharge  of  the  mortgage,  was  war- 

Avn^    l^^tu^ranteg  by  well-established  rules  of  equity  applicable  to  the  sub- 

z^rJ_  Ji  ^^^^^^   It  is  familiar  doctrine  in  courts  of  equity  that  "  he  who  seeks  |/ 

n     ^f  ^^r^-j|quity  must  do  equity,''  and  without  that  the  court  of  equity  will  (' 

/  not  extend  its  arm  for  the  relief  of  the  suitor.     If  he  can  protect 

O-U^  ^  ^^  **  himself,  either  in  whole  or  in  part  at  law,  if  he  can  defend  when 

U.<j^*-*^i^*^—       assailed,  very  well;  he  can  decline  any  concession  of  the  equitable 

Cf^xjt*^'^  «       rights  of  the  adverse  claimant  and  stand  upon  his  legal  position,  it 

may  be  safe,  or  it  may  be  in  peril,  but  if  he  invoke  equitable  inter- 
position he  must  come  with  clean  hands  and  prepared  to  do  what- 
ever in  the  judgment  of  equity  is  fair  and  equitable  to  his  adver- 
sary ;  else,  the  court  will  not  entertain  him,  but  will  answer,  "  Stand 
upon  your  legal  rights,  or  come  here  and  perform  the  just  condition 
of  equitable  relief."  / 

It  cannot  be  doubted,  therefore,  that  when  a  party  comes  into  a 

court  of  equity  to  remove  a  cloud  upon  the  title  to  his  land,  he  must 

do  whatever  it  is  equitable  that  he  should  do,  before  the  court  will 

interfere.    In  that  respect  he  stands  in  no  other  or  better  condition 

than  he  who  comes  to  compel  the  specific  performance  of  a  contract 

to  convey:  he  must  come  prepared  to  pay  and  perform  all  that  by 

the  conditions  of  the  contract  he  was  bound  to  pay  or  perform, — or 

than  he  who  comes  to  set  aside  a  conveyance  obtained  from  him 

by  fraud :  he  must  come  prepared  to  restore  all  that  he  has  received 

as  the  consideration  of  such  conveyance. 

jfj   » /  vuXi  And,  on  precisely  the  same  ground,  it  was  the  well-settled  rule  of 

tZt>>-*     7nV*A>j   courts  of  equity  that  he  who  came  into  that  court  to  set  aside  a 

(f^  '^       ^t   conveyance  or  other  security  as  void,  because  given  to  secure  a 

\^  i-*^*^*^  usurious  loan,  must  come  prepared  to  pay  so  much  as  he  had  in 

/    ^  ,  fact  received,    tie  might  stand  on  his  legal  righta  an^l  (i^f«>nd  flny 


eV^^o'' 


and  every  endeavor  to  compel  him  to  pay,  but  if  he  invoked  the  aid 
of  a  court  of  equity  to  give  him  aflSrmative  relief  that  court  recog- 
nized ^s  equitable  obligation  to  refund  what  he  had  received 
(Kogers  v.  Rathbun,  1  Johns.  Ch.  367 ;  Tupper  v.  Powell,  id.  439 ; 
Fanning  v.  Dunham,  5  id.  122,  137;  Morgan  v.  Schermerhorn,  1 
Paige,  544;  Fulton  Bank  v.  Beach,  id.  429;  8,  c,  3  Wend.  573; 
Taylor  et  ux.  v.  Bell  et  ah,  2  Vern.  170;  Whitman  v.  Francis,  8 
Price,  616). 

On  what  ground  is  the  plaintiff  in  this  case  entitled  to  have  his 
mortgage  set  aside  without  qualification  or  condition? 

^  The  discusBion  of  this  point  is  omitted. 
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The  notes  which  he  had  given  to  secure  a  usurious  debt  are 
declared  void,  and  ordered  given  up  to  be  cancelled.  He  cannot  be 
prosecuted  upon  his  mortgage  in  any  iorni  in  this  State,  because 
by  law  it  is  void.  If  he  has  need  of  further  equitable  interference, 
it  is  because  the  mortgage  is  an  apparent  lien,  a  cloud  upon  the  title 
to  his  lands,  and  he  should  be  relieved  therefrom. 

Why,  then,  if  he  asks  further  equitable  relief,  and  invokes  the 
further  interposition  of  a^eourt  of  equity  therefor,  should  he  not  do 
equity  ?  Why  should  he  not  pay  to  the  defendants  what  he  in  fact 
received  ? 

The  answer,  and  the  only  answer  which  is  or  can  be  suggested,  f\ 
is  that  our  statute  declares  (Laws  of  1837,  c.  430,  §  4),  that 
whenever  any  borrower  of  money,  goods  or  things  in  action,  shall 
file  a  bill  in  chancery  for  relief  or  discovery,  or  both,  against  any 
violation  of  the  provisions  of  the  title  of  the  Statutes,  concerning 
the  interest  of  money,  "  or  of  this  act,  it  shall  not  be  necessary  for 
him  to  pay,  or  offer  to  pay,  any  interest  or  principal  on  the  sum  or 
thing  loaned,  nor  shall  any  court  of  chancery  require  or  compel  the 
payment  or  deposit  of  the  principal  sum  or  interest,  or  any  portion 
thereof,  as  a  condition  of  granting  relief,  or  compelling  or  discover- 
ing to  the  borrower,  in  any  case,  usurious  loans  forbidden  by  the 
said  title  or  this  act.*'  This  section  of  the  act  of  1837  was  passed  to 
extend  the  previous  title,  so  that  it  should  embrace  cases  in  which 
the  court  was  applied  to  for  discovery,  as  well  as  cases  in  which 
relief  alone  was  sought,  and  to  relieve  him  from  paying  any  part 
of  the  principal  or  interest  in  either  case,  and  it  should  therefore 
be  read  and  construed  in  connection  with  such  previous  law,  which 
is  as  follows  (1  Eev.  Stat.,  p.  772,  §  8)  :  ''Whenever  any  borrower 
of  any  money,  goods  or  things  in  action,  shall  file  a  bill  in  chancery 
for  a  discovery  of  the  money,  goods  or  things  in  action  taken  or  re- 
ceived in  violation  of  either  of  the  foregoing  provisions,  it  shall  not 
be  necessary  for  him  to  pay,  or  offer  to  pay,  any  interest  whatever 
on  the  sum  or  thing  loaned,  nor  shall  any  court  of  equity  require 
or  compel  the  payment  or  deposit  of  the  principal  or  any  part 
thereof,  as  a  condition  of  granting  relief  to  the  borrower  in  any  case 
of  a  usurious  loan,  forbidden  by  this  chapter.*'  (Sec  Livingston 
V.  Harris,  3  Paige,  528;  same  case  on  appeal,  11  Wend.  324;  see 
the  history  of  this  legislation  in  Post  v.  Bank  of  Utica,  2  Comst. 
391,  et  seq.) 

What  in  these  statutes  is  the  principal  sum  or  interest  which  [ 
the  borrower  shall  not  be  required  to  pay  ?  Is  it  not  the  "  usurious 
loan"  and  the  interest  thereon?  Is  it  not  the  money,  goods  or 
things  in  action,  taken  or  received  in  violation  of  the  provisions  of 
the  act?  Most  clearly  that,  and  only  that.  It  does  not  contem- 
plate, it  is  true,  the  existence  of  any  other  equitable  condition,! 
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but  it  by  no  means  requires  that  any  other  condition  should  be[( 
waived. 

The  subject  dealt  with  is  a  loan  upon  usury;  it  designs  that 
there  shall  be  no  means,  direct  or  indirect,  in  which  the  payment 
of  such  a  loan,  or  any  interest  thereon,  shall  be  compelled  either  by 
a  court  of  law  or  equity.     And  relief  against  such  payment  accom-  j 
plishes  the  end,  so  far  as  this  statute  directs  relief  to  be  given.         ' 

Hence  the  discovery  spoken  of,  and  Authorized  by  the  statute, 
is  a  discovery  of  the  moneys  etc.,  taken  or  received  in  violation 
of  the  statute,  and  not  money  which,  not  being  so  received,  the 
borrower  is  bound  both  at  law  and  equity  to  repay.  And  it  is  the 
principal  or  interest  on  the  sum  loaned,  i.  e.,  loaned  in  violation  of 
the  statute,  the  payment  of  which  cannot  be  required  as  a  condition 
of  relief. 

It  follows  that  where  a  contract  or  obligation  is  given  for  two  1 
or  more  separate  and  independent  things  or  objects,  having  no 
connection  with  each  other,  and  one  of  those  objects  is  the  security 
of  a  usurious  debt,  although  the  contract  or  obligation  is  altogether 
void  for  reasons  above  given,  and  no  action  at  law  or  elsewhere  could 
be  maintained  thereon,  nevertheless,  if  the  party  comes  into  a  court 
of  equity  to  ask  that  it  be  surrendered,  all  that  the  statutes  of  usury 
have  done  affecting  the  complainant's  right  to  relief,  is  to  forbid 
that  any  payment  on  account  of  such  debt  shall  be  made  a  condition 
of  relief.  As  to  other  conditions,  the  statute  is  silent,  and  the  court 
is  left  to  administer  relief  upon  those  principles  which  govern  the 
subject  generally. 

When,  therefore,  the  plaintiff  asks  that  a  mortgage  be  cancelled 
as  a  cloud  upon  the  title  to  his  lands,  and  that  a  court  of  equity 
shall  so  direct,  in  virtue  of  its  power  and  its  disposition  to  enforce 
his  equitable  rights,  the  court  may  not  require  that  he  pay  a 
usurious  debt,  or  any  part  thereof,  or  any  interest  thereon,  but 
it  may  require  the  performance  of  any  other  duty  which  is  just  to 
the  adverse  party,  unembarrassed  by  the  statutes  in  question. 

In  equity,  the  mortgagor  in  such  case  stands,  in  reference  to  debts 
not  usurious  secured  by  the  mortgage,  in  the  same  attitude  as  a  com- 
plainant seeking  to  redeem.  He  must  pay  what  at  law  and  in 
equity  he  owes.  Nor  is  this  any  departure  from  the  doctrine 
already  stated,  that  the  mortgage,  being  void  in  part,  because  given 
to  secure  a  usurious  debt,  is  void  altogether. 

Upon  that  doctrine,  the  plaintiff,  if  he  see  fit,  may  rely,  and  on 
that  ground  he  may,  if  he  can,  defend  himself  and  the  title  to  his 
lands  whenever  and  wherever  assailed,  but  if  he  asks  affirmative 
action  and  interference  from  a  court  of  equity  to  set  aside  the  mort- 
gage and  adjudge  its  surrender,  he  must  do  equity  by  paying  his 
just  debt,  not  impeached  for  usury. 
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The  most  that  the  court  below  should  have  done,  was  to  adjudge 
that  so  much  of  the  apparent  debt  as  was  secured  by  the  four  notes 
dated  in  July,  1854,  proved  and  adjudged  (by  the  decree  as  mod- 
ified by  the  (Jeneral  Term  of  the  Supreme  Court)  to  be  usurious, 
was  void;  that  the  said  notes  be  surrendered  to  be  cancelled,  and 
that  the  defendants  be  enjoined  against  the  prosecution  of  any  suit 
upon  those  four  notes. 

The  judgment  should  be  modified  to  conform  to  these  views 
without  costs  to  either  party  on  the  appeal,  and  the  judgment  ren- 
dered at  the  Special  Term,  so  far  as  it  adjudged  or  decreed  the  sur- 
render or  discharge  of  the  mortgage  shoidd  be  reversed,  and  so  far 
as  it  awarded  costs  to  the  plaintiff,  should  be  further  reversed  and 
modified  so  that  neither  party  recover  costs  of  the  other  in  this 
action. 

All  the  judges  concurring. 

Judgment  affirmed,  with  modification. 

f^  Oi^H  /^^/^ — \ -T^C^. 
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/iSc<^  .  EAGUET  v.  ROLL. 
Supreme  Court  op  Ohio,  1836. 
(7  Ohio  Rep,  70  [429].) 
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ijJOf  This  was  an  action  of  ejectment  for  a  lot  of  land  in  the  city  of 

^  J  ^  .  Cincinnati.  On  the  trial,  the  plaintiff  gave  in  evidence  two  mort-- 
WuP**i*-s  gages  executed  bv  the  defendant  to  him,  for  the  same  lot,  one  dated 
16th  October,  1826,  the  other  the  20th  October  of  the  same  year; 
each  to  secure  the  payment  of  600  dollars.  The  defendant,  on  his 
part,  adduced  evidence  to  show  that  these  deeds  of  mortgage  were 
given  to  secure  the  payment  of  1000  dollars,  in  consideration  of  the 
plaintiff^s  agreeing  not  to  prosecute  the  son  of  the  defendant  for  a 
theft,  with  which  he  had  charged  him. 

Grimkb,  J.  delivered  the  opinion  of  the  court. 

This  was  an  ejectment  on  a  mortgage  executed  by  the  defendant 
to  the  lessor  of  the  plaintiff,  conditioned  for  the  payment  of  five 
hundred  dollars.  The  defense  was,  that  although  this  was  the  con- 
sideration expressed  in  the  deed,  yet,  that  the  real  consideration  was 
an  agreement  on  the  part  of  the  plaintiff  not  to  prosecute  the 'son 
of  the  defendant  for  a  theft,  and  that  the  mortgage  was  given  to 
secure  the  payment  of  one  thousand  dollars,  as  a  reward  for  that 
purpose.  In  Raguet  v.  Roll,  ante,  p.  269,  which  was  a  scire  facias 
on  the  same  mortgage,  it  was  held  that  this  defense  might  be  set  up 

for  the  purpose  of  avoiding  the  payment  of  the  money;  and  it  is 
16 
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now  supposed  that  it  will  be  equally  effectual  in  bar  of  the  action  of 
ejectment.  In  the  act  under  which  the  scire  facias  was  instituted, 
it  is  provided  that  the  defendant  may  plead  any  plea  which  would 
be  good  in  avoidance  of  the  land  or  money ;  so  that  the  principles 
decided  in  the  former  case  do  not  necessarily  furnish  a  governing 
rule  for  the  determination  of  this.  The  distinction  between  an 
executed  and  execiutory  contract,  where  the  consideration  is  unlaw- 
ful, is  a  very  plain  one.  In  the  former  case,  the  Court  will  not 
annul;  in  the  latter,  they  will  not  enforce.  And  this  course,  so 
totally  opposite  in  the  two  cases,  is  intended  to  be  subservient  to  the 
same  end,  the  prevention  of  an  immoral  act.  As  long  as  the  agree- 
ment continues  executory,  there  is  an  incentive  to  the  commission 
of  the  deed ;  but  when  it  is  executed,  no  further  motive  of  this  kind 
exists,  since  the  estate  has  already  vested  or  the  money  actually 
been  paid.  It  may  be  supposed,  however,  that  although  a  deed  [ 
operates  an  actual  transfer  of  the  title  to  land,  yet,  if  it  is  necessary 
to  institute  an  action  in  order  to  recover  possession,  the  Court  will 
not  enforce  the  right  of  recovery ;  in  other  words,  that  the  principle 
in  pari  delicto,  etc.,  comes  in  conflict  with  the  other  principle  to 
which  I  have  referred,  and  that  it  necessarily  affords  the  governing 
rule  of  determination.  Where  two  apparently  opposite  principles 
have  been  established,  the  presumption  is  that  they  are  both  in- 

^  tended  to  have  effect,  and  that  the  one  shall  not  annul  or  neutralize 

the  operation  of  the  other.    The  rule  in  pari  delicto,  etc,  then,  will 
be  found  to  be  universally  applicable  to  executory  agreements  only.  ( 
Thus  in  Hawes  v.  Leader,  Cro.  Jac.  270,  the  intestate  of  the  defend- 

ud^  4  a»^  M  ant  granted  by  deed  to  the  plaintiff  all  his  goods;  the  real  purpose 

K^r^  I   ^as  to  defraud  creditors;  the  grantee  brought  an  action  to  recover 

them,  and  obtained  judgment.     So  in  Starke's  Ex.  v.  Littlepage, 

4  Randolph,  368,  which  was  an  action  of  detinue  to  recover  personal 

JQjH«"  property  transferred  by  a  fraudulent  bill  of  sale  by  the  defendant 

to  the  plaintiff's  intestate,  the  contract  was  enforced,  and  the  plain- 
tiff recovered.  The  rule,  then,  does  not  apply  when  the  policy  of 
the  law  requires  that  a  fraudulent  or  vicious  conveyance  should  be 
enforced ;  and  such  is  declared  to  be  the  law  by  Coke,  in  his  *^  Com- 
mentary on  Littleton,"  and  by  Powell,  in  his  ^*  Treatise  on  Con- 
tracts." But  there  are  exceptions  to  the  rule  in  pari  delicto,  etc,  [  / 
even  in  its  application  to  executory  agreements.  Watts  v.  Brooks, 
3  Ves.  612,  is  an  instance  of  this,  where  the  plaintiff  and  defendant, 
having  entered  into  a  contract  to  be  jointly  concerned  in  ship  insur- 
ances, in  violation  of  the  Stat.  6  Q.  1st,  although  the  Court  would 
not  execute  the  contract,  it  would  not  exclude  the  result  of  it  in  de- 
creeing a  general  account.  And  in  Osborne  v.  JVilliams,  18  Ves. 
379,  the  exception  was  pushed  still  farther;  it  was  held  that  the 
rule,  "  in  pari  delicto  melior  est  conditio  possidentis/'  "  preventing 
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suit/*  is  not  universal;  and  a  direct  decree  was  made  in  favor  of 
the  plaintiff,  although  the  agreement  was  a  fraud  on  the  post- 
office. 

If  the  deed  in  this  instance  were  an  absolute  conveyance,  there 
could  be  no  doubt,  then,  of  the  right  of  the  plaintiff  to  recover. 
The  real  difficulty  .arises  out  of  the  double  character  of  the  instru- 
ment, which  is  evidence  of  a  debt  hereafter  to  be  paid,  and  at  the 
same  time,  operates  an  actual  transfer  of  the  land  to  the  mortgagee. 
Although  a  strong  disposition  existed  once  to  treat  a  mortgage  as  a 
mere  chose  in  action^  and  although  individual  judges  were  heard 
to  declare  that  the  money  was  the  principal,  and  the  land  only  the 
incident,  and  that  whatever  would  carry  the  money,  would  convey 
the  land ;  yet  such  is  not  now  supposed  to  be  the  law.  A  mortgage 
is  in  reality  a  conditional  fee,  which  is  as  large  an  estate  as  a  fee 
simple,  though  it  may  not  be  so  durable.  And  the  case  comes  then 
within  the  principle  that  when  a  conveyance  has  actually  been 
executed  on  an  unlawful  consideration,  the  Court  will  not  merely 
not  annul  it,  they  will  even  permit  it  to  be  enforced.  The  cases 
put  by  elementary  writers  are  all  of  them  conveyances  on  condition. 
Thus,  if  a  feoffment  be  made  to  one  man,  on  condition  that  he 
shall  kill  another,  it  is  said  to  be  good  and  unavoidable.  But  in  the 
case  of  a  mortgage,  it  may  be  said  that  there  are  two  conditions, 
one  to  be  performed  by  the  grantor,  the  other  by  the  grantee ;  the 
former  is  to  pay  the  one  thousand  dollars,  the  latter  is  to  suppress 
a  criminal  prosecution.  This  is  the  apparentj^but  it  is  not  the  real 
nature  of  the  transaction ;  and  it  is  in  consequence  of  this  false  ap- 
pearance, that  the  question  seems  to  be  surrounded  with  an  un- 
usual degree  of  difficulty.  A  mortgage  is  in  reality  an  actual  pay- 
ment of  the  debt,  as  well  as  an  actual  transfer  of  the  land;  al- 
though, in  consequence  of  the  land  being  sometimes  greater  in 
value  than  the  debt,  an  equity  was  supposed  to  arise  in  favor  of  the 
mortgagor,  which  was  called  his  right  of  redemption,  and  which  is 
now  extended  to  every  case  of  a  conveyance  by  way  of  mortgage. 
It  is  a  mere  equity,  then,  an  equity  which  is  not  recognized  by  a 
court  of  law,  but  only  by  a  court  of  chancery;  an  equity  which^ 
proceeding  on  the  ground  that  the  debt  has  already  been  paid  in 
one  way,  enables  the  grantor,  on  certain  terms,  to  pay  it  in  another. 
There  is,  then,  no  real  difficxdty  in  the  case,  however  intricate  the 
questions  presented  may  at  first  sight  appear  to  be.  The  testimony 
offered  to  impeach  the  deed  was  improperly  admitted,  and  there 
must  therefore  be  a  new  trial.* 
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Supreme  Court  op  Ohio,  1846.  tn,  ki^  ^^  'T^^T^  f^ 


hJiJcd'.     tsl^/t^^   fi^r^Ht  If*^ 

(14  0\io  Rep.  m^uS^^^  STt^^h^.     ^ 


This  is  a  Bill  in  Chancery,  reserved  in  Hamilton  County,  andty  fJ&t^~yi 
"  comes  before  the  Court  by  appeal  from  the  Superior  Court  of  Cin-  duu^^    d^^*-^ 
cinnati.  7^  n^,  *fc^/^- 

The  x)riginal  bill  was  filed  on  the  17th  of  February,  1841,  in  ^J^t.    ^Wfc 
which  the  complainant  states  that  in  the  year  1839,  he  purchased  '.  ^     ^^ 
a  certain  lot  in  Cincinnati,  under  a  decree  of  said  Superior  Court,      Jf^        ^ 
upon  a  bill  by  him  filed,  to  foreclose  a  mortgage  on  the  same  lot,  ^^*^^  ' p^*f 
executed  by  Peter  Koll,  one  of  the  defendants,  in  1835.     That  the  ^^f^    ^^ 
money  by  him  bid  for  said  lot  exceeded,  by  about  fifteen  hmA^  QShK,    i/u^ 
dollars,  the  amount  of  the  decree.  That  this  surplus  is  cJai^^piy   1^9  ^^i^ 
Koll  the  mortgagor,  by  the  defendant  McMicken,  in  consequence  of  Xc  I^Uc^Um^ 
M^slgnment  to  Him  of  an  older  mortgage  on  the  same  land,  given  #i^^^  ^  f^ 
by  Roll  to  the  defendant  Raguet,  and  by  the  other  defendants  claim-  zz./  ^  J  /  j 
ing  to  be  judgment  creditor^  of  itaguet,  and,  as  such,  to  have  a  *Sl^  *^? 
lien^upon  the  land  mortgaged!  ^/i   **"^  ^  * 

The  prayer  of  the  bill  is,  that  the  defendants  may  be  com-  ^4Mm^     ^ 
pellcd  to  JntfirplpflH;  and  in  the  event  that  the  court  shall  be  oi*yi*JU>^  ^^ 
opinion  that  the  mortgage  of  Raguet  is  a  lien  upon  the  land,  then  g^^  ti^i^fZc. 
that  the  complainant  may  be  permitted  to  redeem.  Iftifi^jf   att* 

The  facts  of  the  case  as  they  appear  from  the  bill,  answers,  faktJ  €m^. 
exhibits  and  testimony,  are  substantially  these:    In  the  summer""         ' 
l.t.  ^t-U-        of  1826,  the  defendant  made  to  Raguet  two  promissory  notes  for  ^*f^  ^^ 

five  himdred  aoilars  each,  and,  to  secure  the  payment,  executed  two  ^^. 

mortgages  on  the  premises  in  controversy.     The  consideration  "tor       **^ 

these  notes  is  said  to  have  been,  in  part  at  least,  an  engagement,  t^ir^i  X**^'* 
on  the  part  of  Raguet,  not  ToTprosecute  the  son  of  Roll,  who  haJVy^^^  7k^ 
been  by  him  accused  of  larceny.  Qm^J,     h^ 

On  the  27th  of  November,  1832,  Raguet,  being  in  failing  circum- /lj^  '/^ 
stances,  made  a  general  assignment  to  the  defendant  McMicken,/^  a%a      iL 
for  the  use  and  benefit  of  his  creditors.     In  this  assignment  was  in-  f^^  *^i^ 
eluded  choses  in  action,  as  well  as  all  mortgages  or  judgments,  and^   Uuu^  iw* 
the  "  claim  against  Peter  Roll,"  then  in  controversy.  f«i^r    ^9^ 

Afterwards  Raguet  commenced  an  action  of  ejectment  for  the  lot  ji^^j^Jl^^^  1^ 
in  controversy,  upon  his  mortgage,  and  at  the  December  term  of  ^/t^Tyjf— fti 
this  Court,  1836,  a  judgment  was  rendered  in  his  favor.     Mc-    ^tf^  iljh 
Micken  as  the  assignee  of  Raguet,  subsequently  obtained  posses-  Z^f         I 
sion  of  a  portion  of  the  mortgaged  premises,  and  enjoyed  the  same  ^  Vc^^^*--* 
for  some  twelve  or  eighteen  months,  or  more,  y  tAjJL^    ftjuf^   %€<A^t^^c:^  (x 
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The  defendants  Wood  and  Abbot,  at  the  February  term  of  the 
Court  of  Common  Pleas  of  Hamilton  County,  1833,  recovered  a 
judgment  against  Baguet,  which  was  levied  upon  the  interest  of 
Bf^et  in  the  mortgaged  premises  on  the  24th  of  April,  1840. 

The  defendants,  Brown,  Chase  and  Company,  recovered  a  like 
judgment  against  Baguet  at  the  August  term  of  the  same  Court, 
1833,  and  took  out  execution,  which  was  levied  on  the  same  interest, 
on  the  27th  of  April,  1840.  ^     ^a^ 

In  1835,  Boll  executed  a  mortgage  on  the  same  premises  to  the  -^^tlX^ 
complainant  Cowles,  which  was  subsequently  foreclosed,  and  the  ^^JjT.^ ^ (^ 
premises  sold  as  stated  in  the  bill.  ,  ^ 

In  February,  1841,  the  property  was  also  sold  on  a  vendi^  issued 
upon  the  judgment  of  Brown.  Chase  &  Co..  and  sale  confirmed. 

Hitchcock,  J.  The  facts  and  circumstances  connected  with  this 
case  are  not  new  to  the  Court,  at  least  those  which  may  be  con- 
sidered as  the  leading  ones.  They  have  been  repeatedly  presented 
to  us,  have  been  as  often  passed  upon,  but  the  controversy  does  not 
as  yet  seem  to  have  been  closed. 

Before  proceeding  to  the  consideration  of  the  particular  ques- 
tions arising  in  this  case,  it  may  be  well  to  ascertain  what  has  been 
the  previous  action  of  the  Court.     Previous  to  the  December  term,    /  /  jj     j 
1831,  Baguet  commenced  a  suit  against  Boll,  upon  the  notes  sc;:,  .  ^  ^^  ^^^ 
cured  by  the  mortgage,  referred  to  in  the  statement  of  the  case.  ^_ 

This  suit  was  commenced  in  the  Court  of  Common  Pleas  of  Hamil^-  ^'^t^  , 

ton  County.  The  defendant  pleaded  in  bar,  that  before  and  at  the 
time  of  the  commencement,  Charles  Boll,  the  son  of  the  defendant, 
was  suspected  and  accused  by  Baguet  of  having  «tolen  his  goods 
and  chattels  in  Cincinnati;  that  Baguet  was  about  to  institute  a 
criminal  prosecution  against  Charles,  for  the  theft,  and  that  the 
consideration  for  which  the  note  was  given,  was  a  promise^r_en* 
gagement  on  the  part  of  Baguet  that  he  would  refrain  and  desist 
from  instituting  such  criminal  prosecution.  To  this  plea  there 
was  a  general  demurrer.  The  Court  of  Common  Pleas  sustained 
the  demurrer  and  rendered  a  judgment  against  Boll  for  the  amount 
of  the  notes. 

'b  reverse  this  judgment,  a  writ  of  error  was  sued  out,  and  the 
case  came  on  for  hearing  at  the  aforesaid  December  term  of  this 
Court,  1831.  By  the  decision  of  the  Court,  the  judgment  of  the 
Court  of  Common  Pleas  was  reversed,  upon  the  principle  that 
whenever  an  agreement  appears  to  be  illegal,  immoral,  or  against 
public  policy,  a  court  of  justice  leaves  the  parties  as  it  finds  them. 
If  the  agreement  be  executed,  the  Court  will  not  rescind  it;  if 
executory,  the  Court  will  not  aid  in  its  execution.  This  case  is 
reported  at  length,  5  Ohio  Bep.  400. 

Baguet  then  commenced  a  suit,  by  scire  facias,  upon  the  mort»  "th/wL   cet 

^4^  . 
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gage^  Tinder  the  law  then  in  force,  to  enforce  payment  by  the  sale 

of  the  mortgaged  premises.    A  plea  substantially  the  same  as  that 

interposed  in  the  action  upon  the  notes,  was  lilea ;  and,  upon  trial, 

the  Jury  found  the  facts  as  stated  in  the  plea.     A  motion  was  made 

for  a  new  trial,  which  the  Court  overruled,  sustaining  the  decision 

in  the  former  case  (7  Ohio  Rep.  76,  1). 

CA  >ve^y^^        Raguet  then  commenced  an  action  of  ejectment  upon  the  mort- 

^  frXzt,  64»S&g6>  and  this  case  came  before  this  Court  at  the  December  term, 

**j!    /     i  •^     1836.     Roll  attempted  to  set  up  the  same  defense  as  in  the  former 

Z^'^'*'^/^     cases,  but  it  was  not  allowed  by  the  Court ;  the  Court  holding  that 

^^^'^  *  a  mortgage  was  not  an  executory j,  but  an  executed  contract;  and 

xhai,  as  the  uourt  would  not  aid  in  carrying  into  effect  a  contract 
of  the  former  character,  so  neither  would  it  aid  in  avoiding  or  re- 
scinding a  contract  of  the  latter  character  (7  Ohio  Rep.  70,  p.  2). 

What  then  is  the  situation,  at  this  time,  of  the  original  parties 
to  this  contract  ?  The  fee  of  the  land  is  vested  in  Raguet  or  those 
claiming  under  him ;  and,  by  execution  upon  the  judgment  in  eject- 
ment, he  may  at  any  moment  be  put  into  the  possession.  This 
judgment  cannot  be  enjoined,  because,  by  ordering  an  injunction, 
the  Court  would  be  doing,  indirectly,  what  it  has  refused  to  do 
directly.  It  would  in  effect  amount  to  the  recision  by  a  judicial 
tribunal  of  an  executed  contract,  the  consideration  of  which  was 
against  public  policy,  and  which  would  be  contrary  to  the  opinion 
of  the  Court,  as  expressed  in  the  case  already  cited  from  4  Ohio 
Reports. 

Now  what  is  the  case  before  the  Court?  The  interest  of  Roll  in 
the  lot  of  ground,  was  transferred  to  the  complainant  by  judicial 
fiale  in  1839.  He  has  in  his  hands  about  fifteen  hundred  dollars, 
which  belongs  to  Roll,  unless  the  same  is  necessary  to  satisfy  prior 
incumbrances.    The  complainant  prays  the  Court,  in  the  event  the 


mortgage  of  Ra^et  is  heloTto  be  an  incumbrance  upon  the  land, 
to  allow  him  to  redeem ;  and  he  prays  further  that  the  funds  now  in 
his  hands  may  be  applied  to  that  purpose. 

The  Court  have  already  decided,  not  only  that  the  mortgage  is 
an  incumbrance,  but  have  sustained  an  action  of  ejectment  in  favor 
of  the  mortgagee,  for  the  recovery  of  the  possession  of  the  mort- 
gaged premises;  and,  as  already  remarked,  the  mortgagee  may,  at 
any  moment,  through  the  instrumentality  of  the  proper  writ  of  ex- 
ecution, acquire  the  possession.  The  legal  title  is  vested  in  the  mort- 11 
gagee ;  but  the  deed  under  which  he  claims,  and  by  virtue  of  which 
the  title  is  vested  in  him,  is  subject  to  a  condition  that  the  same 
shall  be  void,  upon  the  payment  of  a  certain  sum  of  money  by  the 
mortgagor.  Now  there  is  nothing  in  this  condition  requiring 
of  the  mortg^or  to  perform  an  impossible,  inmioral,  or  illegal' 
act    If  such  were  the  fact,  the  condition  would  be  void  and  the 
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deed  absolute.    But  it  is  not  so.    It  is  a  simple  condition  for  the  If 
payment  of  money.  * 

But  it  may  be  said  that  the  original  consideration  for  the  promise 
to  pay  this  money  was  an  illegal  consideration.  Be  it  so.  Still 
the  person  to  whom  the  promise  was  made,  cannot  be  permitted  to 
set  this  up  to  destroy  the  effect  of  a  condition  inserted  in  the  deed, 
executed  to  secure  the  performance  of  that  promise.  When  the 
mortgagee  was  prosecuting  an  ejectment  upon  his  deed,  we  would 
not  and  did  not  permit  the  mortgagor  to  avoid  that  deed  by  proving 
that  the  consideration  was  illegal.  And  now,  when  the  mortgagor 
comes  to  redeem,  shall  we  permit  the  mortgagee  to  defeat  that 
condition,  by  proving  that  the  consideration  for  the  promise  set 
forth  therein,  was  illegal?  This  would  not  seem  to  comport  with 
even-handed  justice.  It  would  have  been  honest  in  Roll  to  have 
performed  this  condition  by  the  payment  of  the  money.  It  would 
be  honest  in  the  complainant  to  pay  it ;  and  we  think  he  has  a  right 
to  do  it,  and  thereby  redeem  the  land  from  the  effect  of  the  mort- 
gage. 

But,  in  this  case,  the  mortgagee  does  not  object  to  the  redemp- 
tion. The  objection  comes,  so  far  as  there  is  any,  from  the  mort- 
gagor himself.  He  claims  to  be  discharged  from  the  performance 
of  the  condition,  and  still  to  retain  the  land.  He  seeks  to  induce 
this  Court  to  do,  indirectly,  what  it  would  not  do  directly.  In  this 
aspect  of  the  case,  it  is  nothing  more  nor  less  than  an  attempt  to 
obtain  an  injunction  against  the  judgment  in  ejectment.  This 
cannot  be  done.  The  mortgagor  has  conveyed  this  land  by.  a  deed 
duly  executed,  subject  nevertheless  to  a  condition.  If  he  would  I  j 
retain  the  land,  he  must  perform  that  condition. 

But  it  is  insisted  by  the  counsel  of  EoU,  that,  admitting  the 
right  of  the  complainant  to  redeem,  still,  that  the  surplus  money 
in  his  hands  cannot  be  applied  to  this  object,  because,  as  they  say, 
he  purchased  the  land  subject  to  the  mortgage  of  Raguet.  The 
fact  appears  to  be  this :  in  the  decree  in  the  case  of  Cowles  against 
EoU  and  others,  under  which  the  complainant  purchased,  the  Court, 
although  they  ordered  a  sale,  did  not  undertake  to  decide  the 
validity  of  Eaguet^s  mortgage.  Of  course  that  sale  must  be  subject 
to  this  incumbrance.  But  still  the  land  could  not  be,  and  was  not 
sold  for  any  less  sum!  The  law  required  that  it  should  be  sold 
Jot  at  least  two-thirds  of  the  appraised  value.  It  was  so  sold.  The 
land  itself  for  its  full  value;  not  the  land  reduced  in  price  in 
consequence  of  Eaguet^s  mortgage.  Under  these  circumstances,  it 
seems  equitable  to  the  Court  that  this  surplus  should  be  applied 
first  to  remove  the  incumbrance  of  the  mortgage  now  in  contro- 
versy.    If  anything  remains,  it  must  be  paid  to  Roll. 

"I^e  next  question  is^  as  to  which  of  the  defendants  is  entitled 
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to  the  money  to  be  paid  for  the  redemption  of  this  mortgage.    Mc- 
ifticken  claims  as  the  assignee  of  Baguet,  by  deed  executed  in  1832;"" 
\Vood  and  Abbott,  and  Brown,  Chase  &  Co-^  as  judgment  creditors 
of^aguet,  under  judgments  rendered  in  1833,  and  levied  on  his 
interest  in  the  mortgage  premises  m  1840. 

From  a  careful  examination  of  the  deed  of  assignment,  we  are 
clearly  of  opinion  that  the  interest  of  Raguet,  by  that  deed,  was 
vestea  in  STcMicken ;  and  such  being  the  opinion  of  the  Court,  it  is 
unnecessary  to  enquire  as  to  the  claims  of  the  other  defendants. 

%^  ^^T^  /  ,^cQUADE  V.  RO^CBANS. 

•JZ  fU^-d     c6J>A^^^^^  Couht  of  bum.  1881.  jr 

CU^/i.     66   ai*4j^/  ^V:  j;    (36  0\.  St.  442.)  t^^^f 

'A^^  •   Ji^^^^  -  Error  to  the  District  Court  of  Scioto  County. 


The  action  below  was  brought  by  Sylvester  H.  Rosecrans  against 
Elizabeth  McQuade  and  John  McQuade,  administrator  de  bonis 
^^.^^^^^^  M^i-5-  ^Qy*  of  Hugh  Reiley,  to  foreclose  two  mortgages  executed  bv  said 

/^j^^:^^!^^  Reiley  and  his  wife  Elizabeth,  now  the  plaintiff  Elizabeth  Mc-  jAft/^  Uyr^ 
J.    '    J  ^      /  Quade,  to  secure  the  payment  of  certain  promissory  notes,  amount- 
f^^     r^       ^^9^  iQ  ttie  aggregate  to  $1600,  executed  by  Hugh  Reiloy  and  de-         ,   ^ 
0    C-i^€4A  e  .  livered  to  Emanuel  Thinpoint,  the  defendant's  testator,  in  the  years  d4^^  t***^ 
ft'  Csn^^^jL  1857  and  1858.     Said  Elizabeth  was  'sole  ^eir  of  the  said  Hugh 
w  J     -^Reiley.     The  answer  averred,  among  other  things,  that  at  the  time     Qjjl^^j^^/^^ 

Y  **^^^^8aid  Hugh  Reilev  executed  the  said  notes  and  mortgages,  he  was 
^^*^  *^fft^^  embarrassed  circumstances,  and  involved  in  debt  beyond  his 
it.  Xtt^HT  i^Tv^Gans  to  pay,  without  resort  to  the  real  estate  mortgaged,  and  that 
f^L^     urrJi     said  mortgages  were  executed  by  said  Reiley  and  received  by  said 

^  ^^^     . ^    Thinpoint  in  double  the  amount  actually  loaned,  for  the  purpose 

^W^   *^    ^»  of  placing  the  property  mortgaged  beyond  the  reach  of  the  creditors 

C^  ^uif   iiU^<^^  KeilevT    The  reply  admitted  that  the  consideration  of  said  notes    f^f^ 

Ce2tr^  tuStbu secured  by  said  mortgages  to  the  amount  of  $800  was  never  paid 


^    iy^jt^^jL^m^   *^  ^^^^  Reiley  by  said  Thinpoint,  but  was  a  trust  fund  created  by 

L^  iJ^^  /^  ^^^^  Reiley  in  favor  of  said  Elizabeth-  who  after  the  death  of  said 

/7»     ^^^C/  <Hugh  Reiley  and  before  said  suit  was  commenced,  intermarried 

*^  ^<i  CJtJtmA  •  with  John  McQuade.     The  reply  denied  that  said  conveyances  were 

kljtf  U    •^^  /.made  with  intent  to  defraud  the  creditors  of  said  Hugh  Kcllev. 

/y^      as^/Z^^  On  the  trial  in  the  district  court,  to  which  the  cause  had  been  ap- 

^j'<-9n    I4l(rii^  pealed,  the  plaintiffs  in  error  called  as  a  witness  Cornelius  McCoy, 

fi^4A<^^jUi^  who  stated  that  he  was  acquainted  with  Hugh  Reiley  in  his  life- 

jSj    6^     h/iA^^^^*  ^^®  former  husband  of  the  said  Elizabeth  McQuade,  and  coun- 
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Bel  for  defendants  therein  propounded  to  the  witness  the  following 
question,  viz. : 

"  What,  if  anything,  do  you  know  as  to  the  pecuniary  circum- 
stances of  Hugh  Reiley,  prior  to  his  death  ?" 

To  which  question  the  plaintifiE,  by  his  counsel,  objected,  and  the 
court  .sustained  said  objection,  and  the  witness  was  not  permitted 
to  answer  said  question. 

Counsel  for  defendants  then  proposed  and  offered  to  prove  by 
said  witness,  and  other  witnesses,  that  at  the  time  of  the  execution 
of  said  notes  and  mortgages  sued  upon,  the  same  were  given  for 
just  double  the  amount  of  money  actually  loaned.  That  the  said! 
Hugh  Reiley  was  being  sued  by  various  creditors  and  was  in  em-fl 
barrassed  circumstances  and  wholly  insolvent,  which  facts  were/j 
well  known  to  both  said  Hugh  Eeiley  and  the  said  Emanuel  Thin- 
point,  and  that  the  object  on  the  part  of  both  said  Beiley  and 
Thinpoint  in  taking  the  notes  and  mortgages  for  double  the  amount 
loaned,  was  to  cover  up  and  protect  said  real  estate  so  mortgaged 
from  being  levied  on  and  sold  in  payment  of  the  debts  due  to  said 
creditors;  that,  in  fact,  the  giving  and  taking  of  the  said  notes 
and  mortgages  did  operate  as  a  fraud  on  said  creditors;  but  the 
court  ruled  that  said  evidence  and  each  part  thereof  was  incom- 
petent;  that  the  contract,  as  between  the  said  Emanuel  Thinpoint 
^nd  Hugh  fieiley  must  be  regarded  as  executed,  and  that  the  de- 


endant,  Elizabeth  Reiley,  was  not  in  a  position  to  raise  the  ques- 
tion  of  fraud  upon  the  creditors  of  the  said  Hugh  Reiley,  and  there- 
fore excluded  the  testimony  offered!  Judgment  having  been  given 
for  the  plaintiff  below,  the  exclusion  of  said  testimony  is  here  as- 
signed as  error. 

BoYNTON,  C.  J.  We  think  the  court  erred  in  excluding  the  evi- 
dence offered  to  show  that  the  object  of  the  mortgagor  in  giving 
the  mortgages  sued  on  to  secure  double  the  amount  of  money  bor- 
rowed, and  of  the  mortgagee  in  receiving  the  same,  was  to  defraud 
the  creditors  of  the  mortgagor.  Section  97  of  the  crimes  act  (1 
y.  &  a.  429)  makes  it  a  penal  offense,  punishable  by  fine  and  im- 
prisonment, for  any  person  to  make  any  grant  or  conveyance,  with 
intent  to  defraud  his  creditors  of  their  just  demands. 

The  object  of  the  testimony  offered  and  rejected  was  to  show  that 
a  part  of  the  consideration  of  each  of  the  notes  the  mortgages  were 
given  to  secure  was  illegal,  and  consequently  that  the  mortgages 
were  void.  If  a  part  of  the  consideration  of  each  note  was  illegal, 
the  effect  would  be  the  same  as  if  the  entire  consideration  were 
illegal,  and  such  effect  would  be  to  render  the  mortgages  void.  If 
any  distinct  note  thai  either  mortgage  was  given  in  part  to  secure, 
was  not  tainted  with  the  fraudulent  purpose  to  defraud  the  maker's  I 
creditors,  no  doubt  equity  would  follow  the  law  and  enforce  to  that'/ 
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extent  the  mortgage  security;  but  where  a  part  of  the  considera- 
tion^ whether  large  or  small,  is  affected  with  the  fraud,  the  case 
falls  within  the  operation  of  the  principle  stated  and  affirmed  in 
Widoe  V.  Webb,  20  Ohio  St.  431.  Hence.,  the  testimony  offered 
was  clearly  competent^  unless  the  view  i^  correct  which  the  dis- 
trict court  seems  to  have  taken,  namely,  that  the  contract  evidenced 
by  the  mortgages  was  fully  executed  between  the  parties!  That 
such  IS  not  the  character  of  the  contract  in  the  view  of  a  court  of 
equity,  is  apparent  from  a  moment's  reflection.  In  equity  a  mort- 
gage is  but  a  chose  in  action,  given  to  secure  the  performance  of 
some  act,  usually  the  payment  of  money. 

Where  anything  remains  to  be  done  to  cany  into  effect  the  inten- 
tion of  the  parties,  and  which  can  only  be  accomplished  through 
the  aid  of  a  court  of  equity  where  one  of  the  parties  refuses  to 
perform  the  stipulation  which  he  has  agreed  to  perform,  the  con- 
tract is  executory.  A  mortgage  being  conditioned  for  the  pay- 
2nent  of  a  sum  of  money,  or  the  performance  of  some  other  act, 
if  the  money  is  not  paid  or  the  act  performed,  and  the  equity  of  re- 
demption is  sought  to  be  foreclosed,  the  active  aid  of  a  court  of 
equity  is  required.  The  payment  of  the  mortgage  debt,  or  the  per- 
formance of  the  condition,  whatever  it  may  be,  can  be  secured  in 
no  other  way. 

And  this  aid  is  always,  and  uniformly,  denied,  when  sought  to 
enforce  a  contract  the  consideration  of  which  is  illegal.  In  such 
case  the  maxim  applies,  in  pari  delicto  potior  est  conditio  defen- 
dentis,  not  because  the  defendant's  rights  are  superior  to  the  plain- 
tiff's, but  coming  into  court  with  unclean  hands  it  refuses  to  exer- 
cise its  powers  in  his  behalf.  The  case  of  Raguet  v.  Roll,  7  Ohio, 
77,  was  a  scire  facias  on  a  mortgage  to  charge  lands  with  execu- 
tion.  The  mortgage  was  given  to  secure  the  payment  of  the  sum 
of  $500,  the  consideration  of  an  agreement  to  suppress  and  prevent 
a  criminal  prosecution.  The  relief  sought  was  denied,  and  ex- 
pressly upon  the  ground  that  the  consideration  of  the  mortgage 
was  tainted  with  illegality.  That  case,  in  principle,  is  not  dis- 
tinguishable  from  this,  and  is  decisive  of  the  question  now  under 
discussion.  The  remaining  point  is,  that  because  Mrs.  McQuade 
signed  the  mortgages,  she  cannot  allege  that  the  consideration  of 
the  same  was  illegal  either  in  whole  or  in  part.  This  question  was 
settled  in  Ooudy  v.  Oebhart,  1  Ohio  St.  262,  and  was  also  directly 
involved  in  Ragiiet  v.  Roll.  The  rule  is,  that  in  so  far  as  the  con- 
tract is  executory,  the  defendant,  although  in  pari  delicto,  or  any 
one  acquiring  an  interest  in  the  property  affected  by  the  contract 
sought  to  be  enforced,  may  set  up  the  illegality  of  its  considera- 
tion in  defense.  No  one  is  allowed  to  set  up  his  own  fraud  or 
criminality  to  defeat  an  innocent  party,  but  where  both  parties 


ti 


T^ 


t^    y^uU^ 


^  ,     A^^t-t^"^  ^^^^-t-A-^-^X^ 


i k^ 


SBC.  n.]  STILLMAN   V,   LOONEY.  251 

are  participes  criminis,  the  fraud  may  be  set  up  and  proved  by 
either  party,  when  the  unexecuted  portion  of  the  contract  is  sought 
to  be  enforced  against  him.  /X 

Judgment  reversed  and  cause  remanded. 


STILLMAN  V.  LOONEY.    (W^Ajtcf  U<^    'JIjl^^  . 
SuPBEMB  Court  of  Tennessee,  1866.  rUt^^ 

(3  Cold.  20.)  V-  Ar  ytV 


At  the  March  Term,  1865,  of  the  Common  Law  and  Chancery 
Court  at  Memphis,  plaintiff's  bill  was  dismissed.    Judge  Smith,  ^  £        ^  zjf^ 
presiding.     Complainant  appealed.  ^^     ^  (XM-^  - 

Shackelford,  J.,  delivered  the  opinion  of  the  Court. 

This  bill_  was  filed  on  the  Chancery  side  of  the  Common  Law 
and  Chancery  Court  at  Memphis,  to  foreclose  a  mortgage  executed 
by  the  defendant,  on  three  lots  in  the  City  of  Memphis,  which  had 
been  duly  registered  to  secure  the  payment  of  two  notes,  of  $2500 
each,  dated  July  22,  1862,  due  in  twelve  and  twenty-four  months 
from  date,  payable  at  the  Union  Bank,  indorsed  by  Stillman  & 
Beach.  The  answer  of  the  defendant  and  the  proof  shows  the  con- 
sideration ioT  wMch  the  notes  were  executed  was  Confederate 
Treasury  notes.  The  Chancellor  dismissed  the  bill;  from  which 
the  complainant  lias  appealed. 

It  IS  a  well-settled  principle  in  executing  contracts,  if  the  con-'^| 
sideration  is  illegal  and  against  public  policy,  the  Court  would  not 
lend  its  active  aid  to  enforce  it.    No  rule  of  law  is  more  clearly 
defined  and  settled  than  this,  in  the  American  and  English  Juris- 
prudence (3  Head.  297  and  723;  6  Bing.  174;  10  Bing.  110).  This 
Court  held  in  the  case  of  Overall  v.  Wright,  deceased,  at  Nashville, 
December  Term,  1865,  in  manuscript,  that  an  agreement  to  credit 
a  payment  in  Confederate  Treasury  notes,  for  which  Mr.  Wurtz 
had  given  his  receipt,  and  on  the  trial  sought  to  have  credited  on 
the  note,  was  no  payment;  that  Confederate  Treasury  notes  were!) 
issued  for  an  unlawful  purpose,  and  in  violation  of  the  laws  of  theV 
State  and  Constitution  of  the  United  States,  and  that  all  contracts  \ 
founded  upon  them  were  illegal,  and  could  not  be  enforced  through  || 
the  Courts.    La  the  case  of  Craig  v.  The  State  of  Missouri,  the 
Supreme  Court  of  the  United  States  held  a  promissory  note  given 
for  certificates  issued  at  the  Loan  Ofiice  of  Chariton,  Missouri,  pay- 
able to  the  State  of  Missouri,  under  the  Act  of  the  Legislature 
establishing  Loan  Ofiices,  was  void  (4  Peters,  410),  the  Act  being  in 
conflict  with  the  Constitution  of  the  United  States. 
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In  the  case  under  consideration,  the  notes  were  issued  by  an  un- 
lawful confederation  of  States,  whose  declared  purpose  was  to  over- 
throw the  Constitution.  The  enforcement  of  all  such  contracts  is 
against  public  policy.  The  party  seeking  the  aid  of  the  Court  will 
be  repelled.  The  defendant,  not  out  of  any  favor  to  him,  but  be- 
cause he  is  such,  can  allege  and  show  the  illegality  of  the  contract. 
That  being  made  apparent,  the  legal  consequences  follow. 

There  is  no  error  in  the  decree  of  the  Chancellor,  and  the  same 
is  affirmed.* 


McLaughlin  v.  cosgeove. 


SuFEBKE  Judicial  Cocht  of  Massachusetts,  1868.^  t*    ^cxr*^ 


(99  UasB.  4.) 

Writ  of  entry  by  the  heir  of  a  mortgagor  of  land  against  the 
mortgagee  in  possession  after  foreclosure.  In  the  Superior  Court, 
on  agreed  facts  which  are  stated  in  the  opinion,  Seed,  J.  directed 
a  verdict  for  the  tenant,  and  reported  the  case. 

c7.  0.  Kimball  for  the  demandant. 

r.  H.  Sweetser  (0.  Stevens  with  him)  for  the  tenant. 

Chapman,  J.  The  demandant  admits  that  her  ancestor,  Daniel 
McLaughlin,  gave  the  tenant  two  mortgages  of  the  demanded 
premises ;  one  dated  April  25,  1855,  and  the  other  dated  February 
12,  1858;  that  the  tenant  entered  for  foreclosure  on  the  6th  of 
March,  1863 ;  and  that  the  foreclosure  was  completed  prior  toJJifi 
commencement  of  this  action.  But  It  appears  that  these  mort- 
gages were  made  to  secure  the  payment  of  notes  which  were  given 
m  payment  for  intoxicating  liquors  illegally  sold  by  the  tenant  to 
the  mortgagor.  i5v  the  statute  then  existing,  these  notes  were  void :  | 
and  it  is  admitted  that,  if  the  mortgage  had  not  been  foreclosed,  | 
this  action  could  fibtu  be  maintained.  For,  as  a  security  for  a  debt 
made  illegal  by^atute,  the  mortgage  could  not  be  enforced  against 
the  demandant,  who  is  the  heir  of  the  mortgagor.  It  is  necessary, 
then,  to  consider  the  effect  of  the  foreclosure. 

A  deed  of  mortgage  conveys  to  the  mortgagee  the  legal  title  to 
the  land,  subject  to  a  condition.  If  the  condition  be  perfonned  ac- 
cording to  its  terms,  the  title  of  the  mortgagee  is  thereby  defeated. 
If  not  performed  at  the  day,  the  legal  estate  remains  in  the  mort- 
gagee,  and  an  equitable  right  to  redeem  by  payment  at  a  later  dav 
is  all  that  remains  in  the  mortgagor,  unless  he  can  show  that  the 


^Accord,  Drewler  v.  Tyrrell,  15  Nev.  114  (1880) ;  Peed  v.  McKee,  42  la. 
689  (1876)r 
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consideratiou  was  illegaL  in  which  case  he  may  defeat  the  mortgage 
altogether.  But  if  the  grantee  enters  for  breach  of  the  condition, 
and  keeps  possession  till  the  right  to  redeem  is  foreclosed;  he  then 
has  an  absolute  title ;  and  the  value  of  the  land  is  applied,  by  opera- 
tion of  law,  to  the  payment  of  the  debt  secured  by  the  mortgage. 

In  a  case  like  the  present,  it  is  as  if  the  mortgagor  had  purchased  |f 
the  liquors,  and  paid  for  them  by  an  absolute  conveyance  of  the 
land.     If,  then,  the  demandant  can  recover,  it  must  be  on  the 
ground  that  the  property  given  in  payment  for  liquors  illegally  sold 
can  be  recovered  back.     But  such  is  not  the  law.     Payments  made  / 
for  intoxicating  liquors  in  money,  labor  or  personal  property,  may 
be  recovered  back  (Gen.  Sts.  c.  86,  §  61 ;  Walan  v.  Kerhy,  ante,  1). 
But  the  statute  does  not  exte;nd  to  payments  made  in  real  estate. 
The  demandant  has  lost  her  claim  to  the  land  by  not  bringing  1 1 
her  action  till  after  the  mortgage  was  foreclosed.*  * 


1    ^\J^ 


Judgment  for  the  tenant  on  the  verdict  , 


h**^t^    S*,<A-J.  "tiiJ C4.  *JjUi.*^^    _..    ^^.^-^-^    ,.-„_.,      -    , 

ATWOOD  v.  FISK.   *^e/t<r^    /(iL/<U^   cJuJ^  -< 


Supreme  Judicial  Court  op  Massachusbttb,  1869.  ^j^V^  ^'jfTJiJi^ 

(101  Mass.  363.)  5KX    A^   ^^ 

/  /  JL^^U^ 

Two  bills  in  equity  to  compel  the  surrender  or  cancellation  of  At    ^^^^^ 
two  overdue  promi'ssory  notes,  dated  in  1861,  andjigned  Iby  the  <t-»   u^<^  <^^ 
plaintiffs  respectively,  with  Joseph  Atwood,  each  note  lor  the  pay-  0ys^*<zlAAj£^    ^ 
ment  by  the  promisors,  jointly  and  severally,  to  the  order  of  the  ^  Aj^t  cJU'tst^ 
defendants,  of  $1340,  in  equal  semi-annual  instalments  of    $67,   ii,^Jc^is/(i   tSL/- 
with  interest;  and  of  two  mortgages  of  real  estate,  containing  the    *  ^/  /      /^  ^ 
usual  power  of  sale  clauses,  given  by  the  plaintiffs,  respectively,  to  '1,  %/-^ 

the  defendants,  to  secure  the  pavment  of  the  notes.     The  ground  Z^^^^^"    ^  J\^ 
on  which  the  bills  were  sought  to  be  maintained  was,  that  the  ^^^  ^  *^*y  ^f^ 
consideration  of  the  notes  and  mortgages  was  a  promTse^f  the  de-  '/^TrtUMjL  ^  • 
f endants  to  the  plaintiffs,  to  forbear  to  prosecute  Joseph  Atwood,    LtiA^^JUf , 

who  was  a  bookkeeper  in  the  employ  of  the  defendants,  for  cm-  f    <— ^ — 

bezzlingjmoney  of  his  employers;  that  therefore  the  instruments 
were  null  and  void ;  but  that,  so  long  as  they  remained  outstand- 
ing, they  constituted  a  cloud  on  the  title  of  the  plaintiffs  in  the 
real  estate,  and  mi^ht  be  used  to  the  injury  oTthe  plaintiffs  at  some 
future  time  when  evidence  of  the  illegality  of  their  consideration 
should  be  lost.    The  answers  denied  the  plaintiffs^  allegations  con- 


^Acayrd,  Sample  v.  Barnes,  14  How.  (U.  8.  Sup.  Ct.)  70  (1852).  ^,     J^r 
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ceming  the  confiideration  for  the  instruments,  and  alleged  a  lawful 
consideration  therefor.  Issue  was  joined  on  the  answers,  and  the 
cases  were  reserved  by  Colt,  J.,  on  the  bills,  answers  and  evidence, 
for  the  determination  of  the  full  iJourt.  ^ 

Ames^  J.  A  note,  given  in  consideration  of  a  composition  of  If 
felony,  or  of  a  promise  not  to  prosecute  for  a  crime  of  a  lower  I 
degree  than  a  felony,  is  illegal,  and  cannot  be  enforced  by  the  prom- 
isee against  the  promisor.  And  it  makes  no  difference  that,  of 
various  elements  making  up  the  entire  consideration,  a  part,  and 
even  the  larger  part,  was  legal  and  valid.  If  part  of  the  considera-' 
tion  was  illegal,  the  effect  upon  the  note  would  be  the  same  as  if 
the  whole  were  illegal.  The  plaintiffs  insist  that  the  notes  referred 
to  in  their  bills  of  complaint  fall  within  this  rule  of  law. 

But  it  has  also  long  been  settled  that  the  law  will  not  aid  either 
party  to  an  illegal  contract  to  enforce  it  against  the  other,  neither 
will  it  relieve  a  party  to  such  a  contract  who  has  actually  fulfilled 
it,  and  who  seeks  to  reclaim  his  money  or  whatever  article  of  prop-  \ 
erty  he  may  have  applied  to  such  a  purpose.  The  meaning  of 
the  familiar  maxim,  in  'pari  delicto  potior  est  conditio  defendeniis, 
is  simply  that  the  law  leaves  the  parties  exactly  where  they  stand ; 
not  that  it  prefers  the  defendant  to  the  plaintiff,  but  that  it  will 
not  recognize  a  right  of  action,  founded  on  the  illegal  contract,  in 
favor  of  either  party  against  the  other.  They  must  settle  their 
own  questions  in  such  cases  without  the  aid  of  the  courts.  In  the 
somewhat  quaint  language  of  Lord  Chief  Justice  Wilmot  in  Collins 
V.  Blantern,  2  Wils.  350,  "  all  writers  upon  our  law  agree  in  this ; 
no  polluted  hand  shall  touch  the  pure  fountains  of  justice.  Who- 
ever is  a  party  to  an  unlawful  contract,  if  he  hath  once  paid  the 
money  stipulated  to  be  paid  in  pursuance  thereof,  he  shall  not  have 
the  help  of  a  court  to  fetch  it  back  again ;  you  shall  not  have  a  right 
,  />/fh  of  action  when  you  come  into  a  court  of  justice  in  this  unclean 
d\  Lj^^  manner  to  recover  it  back.  Procul,  o  procul  este,  profani!"  In 
yt  ^"P^'^P^  this  respect  the  rule  in  equity  is  the  same  as  at  law.  Equity  fol- 
lows the  rule  of  the  law,  and  will  not  interfere  for  the  benefit  of 
one  such  party  against  a  particeps  criminis.  The  suppression  of 
illegal  contracts  is  far  more  likely  in  general  to  be  accomplished, 
by  leaving  the  parties  without  remedy  against  each  other.  And  so 
the  modem  doctrine  is  established,  that  relief  is  not  granted  where 
both  parties  are  truly  in  pari  delicto  (1  Story  Eq.  §  298;  Claridge 
V.  Hoare,  14  Ves.  59). 

There  is  no  reason  why  equity  should  be  able  to  grant  relief  upon 
principles  different  from  those  recognized  in  courts  of  law.  If  the 
plaintiffs  were  occupying  the  position  of  defendants,  and  if  the 
cases  before  us  were  actions  brought  to  recover  the  amount  of  the 
notes  in  question,  they  could    avail    themselves    of    the    maxim 
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above  referred  to  by  way  of  defense.  But  they  do  not  stand  in  that 
position.  They  are  themselves  invoking  the  aid  of  the  conrt  in  its 
equity  jurisdiction,  to  relieve  them  from  a  contract  which  they  al- 
lege to  be  illegal.  They  are  actors,  or  plaintiffs,  and  apparently 
are  in  a  position  in  which  the  maxim  in  question  can  be  invoked 
and  relied  upon  on  the  other  side.  If  the  notes  were  founded  on 
an  illegal  consideration,  why  should  the  court  lend  its  process  to  aid 
one  party  to  the  illegality,  rather  than  the  other?  What  superior 
equities,  in  that  view  of  the  case,  have  these  plaintiffs  over  the  de- 
fendants? We  see  no  such  inequality  in  position,  or  abuse  of  ad- 
vantages, as  to  entitle  them  to  the  aid  of  the  court  on  the  ground 
of  public  policy.  If  there  has  been  a  composition  of  a  felony,  or 
a  suppression  of  a  criminal  prosecution,  the  plaintiffs  were  parties 
to  it  as  well  as  the  defendants,  and  it  may  perhaps  be  argued  that 
the  plaintiffs  have  had  the  benefit  of  the  alleged  corrupt  agreement, 
and  are  merely  seeking  to  be  relieved  from  its  inconveniences. 
They  are  seeking  not  to  get  back  money  paid  under  an  illegal  con- 
tract, but  to  recall  notes  and  securities  which  they  have  given 
imder  such  a  contract,  a  distinction  which  is  too  slight  to  make 
much  difference  in  the  substantial  equities  of  the  case  (Worcester 
v.  Eaton,  11  Mass.  375). 

We  see  no  occasion  for  the  interference  of  the  court,  as  prayed 
for,  upon  any  view  of  the  case.  If  the  bookkeeper  embezzled  the 
funds  of  his  employers,  he  not  only  committed  a  crime,  but  he  also 
incurred  a  debt.  This  debt  he  was  legally  and  morally  bound  to 
pay,  and  the  defendants  had  a  right  to  make  use  of  all  lawful  and 
proper  means  to  enforce  its  payment  or  to  obtain  security.  The 
rule  of  the  common  law,  that  all  civil  remedies  in  favor  of  a  party 
injured  by  a  felony  are  either  merged  in  the  higher  offense  against 
public  justice,  or  suspended  until  after  the  termination  of  a  crim- 
inal prosecution  against  the  offender,  is  no  part  of  the  law  of 
Massachusetts  (Boston  <&  Worcester  Railroad  Co,  v.  Dana,  1  Gray, 
83).  The  fact  that  the  debt  grew  out  of  a  breach  of  trust,  and  had 
its  origin  in  fraud  and  criminality,  is  not  a  reason,  as  a  matter  of 
law,  for  bestowing  upon  the  debtor  any  peculiar  privileges  or  ex- 
emptions. If  the  suppression  of  a  criminal  prosecution  was  one  of 
the  considerations  for  the  contracts  made  and  securities  given  by 
the  plaintiffs,  they  can  avail  themselves  of  that  fact  as  a  defense 
in  any  suit  at  law  against  them  upon  such  contracts.  They  are 
in  no  danger  of  losing  the  benefit  of  that  defense  in  consequence 
of  any  transfer  of  the  notes  to  a  third  person.  Some  of  the  in- 
stalments were  overdue  and  unpaid,  and  for  that  reason  no  indorsee 
could  so  hold  them  as  to  deprive  the  plaintiffs  of  their  defence.  As 
to  the  exercise  by  the  mortgagees- of  the  power  of  sale  given  by  the 
terms  of  the  mortgages,  it  cannot  be  difficult  for  the  plaintiffs  to  see 
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that  any  purchaser  at  such  sale  should  be  fully  notified  (if  notice 
should  be  thought  necessary)  of  all  grounds  of  objection  to  the 
notes  and  mortgages,  and  of  their  intention  to  contest  any  title 
which  such  purchaser  shall  venture  to  buy  at  the  sale.  It  is  well 
settled  that  all  defenses  (except  the  statute  of  limitations)  that 
can  be  made  against  the  notes,  can  also  be  made  against  the  mort* 
gages  (Vinton  v.  King,  4  Allen,  562). 

Whether  the  evidence  reported  can  be  said  to  prove  the  alleged 
illegality  in  the  contract  is  a  question  which  we  have  not  found  it 
necessary  to  decide,  or  even  to  consider.  In  any  view  that  can  be 
taken  of  that  question,  the  plaintiffs  are  not  in  a  position  to  claim 
the  equitable  relief  prayed  for;  and  therefore,  in  each  case,  the 

Bill  is  dismissed,  with  costs  for  the  defendants,^ 

r^  7  SHAW  V.  CARPENTER,  ^y-       ^C^^     i,^ 

Supreme  Court  op  Vermont.    [In  CHANCEire.]    1881.  (P^iSCf  ^     '^ 

(54^^.155.)     .       ^    ^^      f^^t^ 
Petition  to  foreclose  a  mortgage.     Heardr  on  petition,  tmswer,  >-  c-  Jppci 


tember  term,  1880,  Chittenden  County,  Taft,  Chancellor.  The  court  ^^^  ^^^, 
ordered,  'pro  forma,,  that  a  decree  of    foreclosure    be    rendered  &s^^t  <:^LtZt 


general  replication,  and  the  report  of  a  special  master,  at  the  Sep-    '  ^f  /     ^ 

against  the  defendants,  for  $51.71.^  6Ju^[  jL^^\ 

The  opinion  of  the  court  was  delivered  by  7l£r      7j^€t^ 

RoYCB,  Ch.  J.    This  cause  was  heard  upon  the  report  of  a  special  ^ 

master  appointed  to  ascertain  and  report  the  amount  due  on  the  ^^^"^f'^/Y^Z 
mortgage  described  in  the  petition.  CiJ^  ^>^  r^% 

It  appears  from  the  report  that  on  the  24th  day  of  July,  1872,  utL"  C*^»*<^ 
one  Benjamin  D.  Peterson,  who  was  then  engaged  in  the  business  of  ^^^gt^  cJjUfJ^ 
bottling  cider,  soda,  and  mineral  waters,  at  the  city  of  Burlington,  ^(j^^/^  aiX^ 
sold  the  good  will  of  the  business  and  all  his  stock — ^tools,  bottles,  ^  ^    Ti 
machinery,  and  fixtures,  then  in  use  by  him  in  said  business,  as  ^C^'^  i^i 
specified  in  certain  inventories,  which  were  signed  by  the  said  Peter-  CLL^t^^^- 
son,  to  the  defendant  Carpenter.  Qjfj^^^^liJt 

Upon  said  inventories  the  various  articles  sold  were  separately       ^  f^  l 
carried  out,  with  a  separate  price  for  each  item!    The  footings  of    ^'^        u 
the  separate  pages  were  brought  forward  upon  the  last  page,  where  ^^<c^e^    ij^ 
the  aggregate  correctly  appeared  of  the  sum  $3221.81.     To  this   S^^^Ji  dU  • 

^  Accord y  Patterson  v.  Donner,  AS  Gal.  060  (lft71) ;  Alhertson  v.  Lo«p^-^T»<*»     ^ 

Kn,  173  Pn>  St,  600  (1006).  ^_^~j  jOju^jla^-t^^    ""^ft       oZuZtZ" 

*iPie  report  of  the  master  is  omitted.   ^^^^'^J^     ^C-t-'C'^'^-^'^^  _    ,  * 
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amount  an  item  of  $116  was  added,  which  was  included  in  the  note 
first  due.  It  is  not  found  what  the  consideration  for  that  item  was, 
l^e  good^  will  of  the  business  was  included  in  the  sale,  and  was  not 
estimated  in  the  inventory.  It  is  probable  thatTt  may  have  been 
estimated  by  the  parties  at  that  time.  For  the  amount  so  ascertained 
the  defendant  Carpenter  executed  four  promissory  notes  payable  to 
said  Peterson,  or  order,  and  secured  the  same  by  the  mortgage 
sought  to15e  foreclosed.  Said  notes  have  all  been  paid,  but  the  last, 
which  was  for  $«00 ;  and  that  fell  due  on  the  24th  of  July,  1876. 
The  interest  on  that  note  was  paid  to  the  24th  of  July,  1876. 

On  the  28th  day  of  October,  1872,  and  before  the  maturity  of  any 
of  said  notes^  Peterson  sold  them  and  the  mortgage  for  an  adequaje 
consideration  to  the  petitioner,  the  petitioner  then  believing  the 
notes  to  be  based  on  a  valid  and  legal  consideration,  and  not  sus- 
pecting that  any  illegal  element  entered  into  the  consideration. 

Of  the  property  sold  by  Peterson  to  Carpenter,  and  which  formed 
apart  of  the  consideration  of  said  notes,  the  m'aster  has  found  there 
were  the  following  goods,  in  kind  and  amount :  Lager  beer^  $23.94; 
cider.  $422 ;  ale.  $209.38 ;  porter.  $6.72 :  alcohol.  82.25. 

le  defendant  Carpenter  claims  that  if  any  part  of  the  consid- 
eration Tor  the  notes  was  illegal,  they  are  void ;  that  no  recovery 
could  be  iiad  upon  them;  and* that  a  court  of  equity  cannot  grant 
any  relief  to  the  petitioner. 

The  first  inquiry  is,  was  the  sale  of  any  of  the  articles  above  enu- 
merated prohibited  by  law?  It  is  found  that  the  lager  beer  was  not 
an  intoxicating  drink,  and  its  sale  was  not  then  prohibited,  the  act 
forbidding  its  sale  having  been  passed  in  1878.  The  sale  of  the 
cider  was  not  illegal,  unless  the  place  where  it  was  sold  was  a  place 
of  public  resort.* 

The  sale  of  the  ale^  porter,  and  alcohol  being  illegal,  the  consid- 
eration for  the  notes,  as  far  as  the  value  of  those  articles  wentio 


make  up  the  amount  for  which  the  notes  were  given,  was  an  illegal 
consideration. 

The  important  question  in  the  case  is,  as  to  the  effect  that  such 
partial  illegality  of  consideration  is  to  have  upon  the  rights  of  the 
parties.  Robinson  v.  Bland,  administratrix  of  Sir  John  Bland, 
2  Burr.  1077,  has  always  been  regarded  as  a  leading  case;  and  opin- 
ions were  given  in  it  by  Lord  Mansfield  and  Justices  Denison  and 
Wilmot.  The  declaration  contained  three  counts ;  the  first,  upon  a 
bill  of  exchange ;  the  second,  for  money  lent  and  advanced ;  and  the 
third,  for  money  had  and  received.  A  verdict  was  found  for  the 
plaintiff  for  £672,  the  amount  of  the  bill  of  exchange.    It  was  found 

'  The  discusBion  of  this  question  is  omittedi  the  conclusion  reached  being 
that  the  sale  of  the  cider  was  not  illegal. 
17 
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that  the  consideration  for  the  bill  of  exchange  was  £300,  lent  by  the 
plaintiff  to  Sir  John  Bland  at  the  time  and  place  of  play;  and  £372 
were  lost  at  the  same  time  and  place  by  Sir  John  Bland  to  the 
plaintiff  at  play.  It  was  held  that  the  £372,  part  of  the  considera- 
tion  for  the  bill,  being  for  money  lost  at  play,  could  not  be  rccov- 
cred.  all  such  securities  being  void  under  the  statute;  and  that  a 
part  of  the  consideration  for  the  bill  being  illegal,  no  recover}'  could 
be  had  under  the  first  count ;  that  the  plaintiff  was  entitled  to  the 
£300  lent,  and  was  allowed  to  recover  it>  under  the  count  for 
money  lent  ana  advanced. 

udge  Denison  says  there  is  a  distinction  between  the  contract 
and  security.  If  part  of  the  contract  arises  upon  a  good  considera- 
tion, and  part  of  it  upon  a  bad  one,  it  is  divisible.  But  it  is  other- 
Vise  as  to  the  security.  That,  being  entire,  is  bad  for  the  whole. 
Judge  Wilmot :  "  As  to  contracts  being  good  and  the  security  void, 
— the  contracts  may  certainly  be  good,  though  the  security  be 
void.^' 

The  same  principle  as  to  such  a  security  being  void  was  enun- 
ciated-in  Scott  v.  Oilmore^  3  Taunt.  226.  See  also  Yundt  v.  Rob- 
erts,  5  Serg.  and  Rawle,  139;  Phillips  v.  Cockayne,  3  Campbell, 
119;  Edgell  v.  Stanford,  6  Vt.  551.  These  two  first  cases  have 
oftenest  been  quoted  as  authority  for  the  rule  that  has  generally 
prevailed  in  the  English  and  American  courts,  that  where  a  part  of 
the  consideration  for  a  security  is  illegal  the  whole  security  is  void. 

The  cases  referred  to  by  counsel  for  defendant  were  all  cases 
where  attempts  were  made  to  enforce  such  securities,  and  the  cases 
of  Hinesburgh  v.  Sumner,  9  Vt.  23,  and  Woodruff  v.  Hinman,  11 
Vt,  592,  were  of  the  same  kind.  In  none  of  these  cases  was  the  court 
called  upon  to  decide  what  the  effect  of  holding  the  security  void 
would  be  upon  the  original  contract,  where  that  was  bad,  in  part, 
upon  a  good  and  legal  consideration. 

In  Carlton  v.  Woods,  28  N.  H.  290,  the  question  was  presented. 
The  declaration,  in  that  case,  contained  counts  upon  several  promis- 
sory notes,  and  a  ooxmi  for  goo<^fl  sni/l  anfi  fl^livered.  The  plaintiff 
agreed  to  sell  the  defendant  a  stock  of  goods  and  groceries  at  cost 
and  freight.  A  schedule  of  the  articles  was  made,  and  the  cost  of 
each.  The  sum  total  of  the  cost  of  all  the  articles  was  divided  into 
several  parts,  and  the  notes  declared  upon  were  given  for  the  same. 
Among  the  articles  so  sold  were  some  spirituous  liquors  illegally 
sold,  the  price  of  which  formed  a  part  of  the  consideration  for  the 
notes.  A  verdict  was  taken  for  the  plaintiff,  for  the  cost  of  the  goods 
remaining  nnpaid,  except  the  spirituous  liquors;  and  judgment 
was  to  be  rendered  on  the  verdict,  or  it  was  to  be  set  aside,  as  the 
opinion  of  the  court  should  be.  It  was  held  that  the  counts  upon 
the  notes  were  not  maintainable;  that  the  consideration  of  the  sev- 
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eral  notes  was,  in  part,  illegal,  and,  therefore,  no  recovery  could  be 
had  upon  them ;  that  the  le^al  effect  of  the  contract  was,  that  each 
article  was  to  be  valued  separately,  and  that  the  sale  and  delivery 
ofjeach  article  formed  the  consideration  for  the  promise  to  pay  for 
itjthat  the  contract  was  divisible;  and,  while  the  separate  value  of 
the  articles  sold  could  be  ascertained,  as  fixe3  by  the  parties,  the  1 
principle  is  not  readily  seen,  which  would  defeat  the  right  of  recov- 
ery for  the  stipulated  price  of  that  portion^  the  sale  of  which  was 
legal;  and  judgment  was  rendered  on  the  verdict.  The  same  was 
substantially  held  in  Walker  v.  Lovell,  in  the  same  volume,  138. 
The  law  does  not  favor  any  party  in  evading  payment,  while  he  re-  (( 
tains  the  consideration. 

The  notes  which  were  given  for  the  good  will  and  property  sold  1/ 
to  Carpenter  were  all  infected  with  illegality,  and  the  defense  of  /[ 
illegality  attached  to  all  of  them ;  so  that,  if  what  is  now  claimed  as 
a  defense  can  be  allowed,  if  proceedings  had  been  instituted  to  com- 
pel payment  before  anything  had  been  paid,  the  entire  claim  could 
have  been  defeated,  notwithstanding  Carpenter  had  received,  and 
was  in  the  enjoyment  of  the  property,  upon  the  ground  that  the  por- 
tion of  the  property  above  enumerated  was  illegally  sold.    It  has  l| 
somewhere  been  said,  that  the  declaring  such  a  security  void  was  to  \ 
be  regarded  as  a  punishment  of  the  party  for  having  made  an  ille- 
gal contract.    The  loss  of  the  property  illegally  sold  would  generally 
be  considered  a  sufficient  punishment,  certainly,  when  the  sale  was 
only  malum  prohibitum,  and  no  wrongful  intention  appears.    But  a 
court  of  equity  could  never  hold  that  one  might  be  deprived  of  his 
entire  fortune,  because,  in  the  consideration  agreed  to  be  paid  for  it, 
there  was  intermingled  some  article  the  sale  of  which  was  pro- 
hibited.   We  regard  the  case  of  Carlton  v.  Woods,  supra,  as  sound 
law  and  well  sustained  by  authority,    its  application  works  out  just 
ana  ec[uitable  results^  and  we  shall  apply  the  principles  there  enun^ 
ciated  in  the  decision  of  this  case. 

Peterson  could  have  recovered  against  Carpenter  in  an  action  of 
assumpsit,  for  all  that  was  sold  to  him,  except  the  ale,  porter,  an^ 
alcohol.  The  mortgage  would  be  treated  as  security  for  the  debt 
due  from  Carpenter,  on  account  of  the  property  legally  sold  to  him. 
Peterson  might  have  foreclosed  the  mortgage,  and  thus  have  com- 
pelled payment  of  the  debt. 

The  petitioner,  by  his  purchase  of  the  notes  and  mortgage,  ac- 
quired all  the  rights,  legal  and  equitable,  of  Peterson.  He  could 
maintain  a  suit  at  law  for  his  own  benefit,  in  the  name  of  Peterson, 
or  a  petition  in  equity,  as  assignee  of  the  mortgage,  to  foreclose  it. 
And  in  the  disposition  of  such  a  petition  it  is  the  duty  of  a 
court  of  equity,  which  has  been  said  to  be  the  great  sanctuary  of 
plain  dealing  and  honesty,  to  compel  the  payment  of  that  portion  of 
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the  debt  that  was  secured  by  it^  that  was  legally  and  fairly  con* 
tracted. 

The  decree  of  the  Court  of  Chancery  is  reversed  and  cause  re- 
manded^ with  mandate  that  a  decree  be  entered  for  the  petitioner 
for  the  amount  due  on  the  note  for  $800  described  in  the  petition, 
with  interest  after  deducting  therefrom  the  sums  of  $209.38,  $6.72, 
and  $2.25,  being  for  the  ale,  porter,  and  alcohol  illegally  sold, — ^as 
of  the  date  of  the  note.  If  the  amount  due  cannot  be  ascertained 
from  the  computations  made  by  the  master,  it  is  to  be  ascertained 
in  such  manner  as  the  court  may  direct. 

Dissenting  opinion  was  delivered  by 

Ross,  J.  I  am  unable  to  concur  in  the  decision  of  the  court  in 
this  case.  On  the  facts  found  by  the  master,  it  may  be  question- 
able whether  the  sale  of  the  cider  was  illegal,  jrithin  the  exact 
terms  and  language  of  the  statute.  However,  when  a  man  estab- 
lishes a  business  for  the  bottling  and  sale  of  cider  and  other  fer- 
mented drinks  in  a  city  like  Burlington,  has  a  warehouse  for  stor- 
ing, manufacturing,  bottling,  and  vending  the  same,  and  keeps  an 
office,  he  so  far  makes  the  place  of  his  business  a  place  of  public 
resort  for  the  sale  of  cider,  although  the  vending  is  carried  on  by 
solicitation  of  orders  at  the  houses  and  places  of  business  of  his  cus- 
tomers, and  the  delivery  of  the  bottled  cider  is  at  the  latter  places, 
that  in  my  opinion,  it  comes  within  the  spirit  and  scope  of  the  stat- 
ute, and  without  any  forced  construction,  within  its  language. 
But  I  do  not  regard  this  point  very  material;  and  should  not  on 
this  ground  have  placed  my  dissent  upon  record.  A  part  of  the 
consideration  of  the  note  being  illegal,  the  note  is  void  and  no 
action  can  be  maintained  thereon  to  enforce  its  collection.  To  the 
cases  cited  by  the  court,  in  the  main  opinion,  may  be  added  Cobh 
V.  Cowdery  et  ah,  40  Vt.  25 ;  Bowen  v.  Buck,  28  Vt.  308.  In  Cobh  ^^ 
V.  Cowdery,  supra,  the  distinction  is  taken  between  a  consideration,^^*""^ 
in  part  void,  and  a  consideration  in  part  illegal.  The  note  failing, 
what  is  there  left  for  the  mortgage  to  stand  upon  ?  The  mortgage 
18  but  an" incident  io  the  debt  it  secur^  On  the  authorities  cited 
by  the  court  in  support  of  its  decision,  as  well  as  all  the  reasoning, 
partial  illegality  of  consideration  avoids  all  securities.  The  note 
was  a  security,  or  evidence  of  the  debt,  of  a  higher  nature  than  the 


original  contract.  The  latter  was  merged  in  the  note.  The  note 
In  suit,  and  ail  the  notes  secured  by  the  mortgage,  were  tainted  by 
illegal  consideration  entering  into  them.  Each  note  being  an  entire ) 
contract  of  itself,  no  division  of  the  legaT  from  the  illegal^part  of 
the  consideration  could  be  effected.  Courts  established  for  the  en- 
forcement  of  law  will  not  give  aid  or  countenance  to  anything  il-j 
legal;  nor,  where  the  illegal  is  commingled  with  the  legal,  will  theyj 
aid  in  separating,  or  purging  the  former  from  the  latter.    Their 
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proper  ftmction  is  to  establish  and  enforce  the  legal  and  to  condemn 
and  pnnish  the  illegal.  Where  a  part,  however  small,  of  the  consid- 
eration of  an  jg^tire  contract  is  illegal^  the  whole  contract  is  tainted, 
and  courts  will  not  compel  its  performance.  Collins  v.  Blantern, 
2  Wils.  341,  is  a  leading  case  on  this  subject,  in  which  the  Lord 
Chief  Justice  Wilmot  uses  the  quaint  but  forcible,  and  often  quoted 
language :  "  You  shall  not  stipulate  for  iniquity;  all  writers  upon 
our  law  agree  in  this,  no  polluted  hand  shall  touch  the  pure  foun- 
tains of  justice ;  whoever  is  a  party  to  an  unlawful  contract,  if  he 
hath  once  paid  the  money  stipulated  to  be  paid  in  pursuance 
thereof,  he  shall  not  have  the  help  of  a  court  to  fetch  it  back  again ; 
you  shall  not  have  a  right  of  action  when  you  come  into  a 
court  of  justice  in  this  unclean  maimer  to  recover  it  back.  Procul! 
0  procul  estc,  profani."  The  mort^a^e  is  an  entire  contract.  Jts 
consideration  was  the  notes,  the  payment  of  which  was  therein 
secured ;  every  one  of  which  was  iamted  with  an  illegal  considera- 
tion in  part.  It  was  not  given  to  secure  the  performance  by  Car- 
penter of  his  contract  with  Peterson,  of  July  24,  1872,  by  which 
he  purchased  his  business  and  stock  in  trade,  but  was  given  solely 
to  secure  the  payment  of  the  notes  which  were  executed  in  payment 
pf  that  purchase.  If  the  action  were  upon  the  notes,  it  is  conceded 
that  no  recovery  could  be  had ;  because  every  one  of  them  is  tainted 
with  illegal  consideration.  The  illegal  could  not  be  separated  from 
the  legal  portion  of  the  consideration;  and  an  enforcement  of  the 
collection  of  the  notes  would  be  the  enforcement  of  an  illegal  con- 
tract. How  does  it  differ  when  the  mortgage,  which  is  but  an  in- 
cident to^he  notes,  is  allowed  to  be  foreclosed  ?  Is  it  not  an  enf orce- 
ment  of  an  illegal  contract?  To  foreclose  the  mortgage  for  the 
legal  part  of  the  consideration,  must  not  the  illegal  portion  be 
ascertained  and  rejected;  which  the  majority  hold  could  not 
be  done,  if  the  action  were  upon  the  notes?  j^hat  is  the  fore- 
closure but  an  action  upon  the  notes  described  in  its  con- 
dition?^ and  to  ascertain  the  legal  part  of  the  consideration  of  the 
mortgage  must  not  the  notes  be  treated  as  divisible  ?  I  can  see  no 
other  means  of  separating  the  legal  from  the  illegal  part  of  its  con- 
sideration. In  Vinton  v.  King,  4  Allen,  562,  Metcalf,  J.,  says :  "  In 
an  action  brought  by  a  mortgagee  against  his  mortgagor,  on  a  mort- 
gage given  to  secure  payment  of  a  note,  the  defendant  may  show 
the  same  matters  in  defense  (the  Statute  of  Limitations  excepted, 
19  Pick.  535)  which  he  might  show  in  defense  of  an  action  on  the 
note."  I  am  not  aware  of  any  exception  to  the  rule  thus  stated,  nor 
of  any  case  to  the  contrary.  I  am  not  unaware  that  Mr.  Jones  in 
his  work  on  mortgages,  §  620,  says :  '^  The  mortgage  may  be  upheld 
for  such  part  of  the  consideration  as  was  free  from  the  taint  of  ille- 
gdlity  when  the  consideration  is  made  up  of  several  distinct  transac- 
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tions,  some  of  which  are  legal,  and  others  are  not,  and  the  one  can 
be  separated  with  certainty  from  the  other."  The  cases  he  cites 
support  this  doctrine:  Feldman  v.  Oambel,  26 ^J^  J.  Eq.  494; 
Williams  v.  Fitzhugh,  37  N.  Y.  444;  McCraney  v.  Alden,  46  Barb. 
(N.  Y.)  272;  Cook  v.  Barnes,  36  N.  Y.  520. 

It  may  well  be  admitted  that  a  mortgage  given  to  secure  the  pay- 
ment of  several  notes,  or  debts,  a  part  of  which  arose  out  of  wholly 
legal  transactions,  and  a  part  of  which  were  tainted  with  illegality, 
could  be  enforced  to  compel  the  payment  of  the  former  alone.  In 
such  a  case  the  orator  would  not  have  to  show  in  evidence,  nor  rely 
upon  anything  illegal,  in  maintaining  his  suit.  In  the  language  of 
Gibbs,  Ch.  J.,  in  Simpson  v.  Bloss,  7  Taunt.  246,  in  speaking  of 
Faikney  v.  Reynous,  4  Burr.  2069,  and  Petrie  v.  Hannay,  3  Term 
Bep.  418 :  '^  The  ground  of  their  decision  was,  that  the  plaintiffs 
required  no  aid  from  the  illegal  transaction  to  establish  their  case." 
This,  as  I  understand,  is  the  test  most  frequently  applied  in  this 
class  of  cases.  If  the  plaintiff  can  show  a  good  cause  of  action,  in- 
dependent of,  and  without  bringing  into  the  case  anything  illegal, 
either  by  way  of  proof  or  otherwise,  he  may  maintain  his  action 
therefor.  If,  on  the  other  hand,  he  derives  any  aid  from  the  illegal 
part  of  the  transaction,  by  being  obliged  to  show  it  to  make  out  the. 
legal  part,  or  otherwise,  he  must  fail.  The  court  will  not  allow  the 
unclean  thing  within  the  temple  of  justice.  In  the  foreclosure  of 
his  mortgage  the  orator  was  bound  to  show  in  proof  his  notes,  every 
one  of  which  was  tainted  with  illegality ;  and  for  that  reason  the 
notes  all  fall,  and  the  mortgage  given  to  secure  them  alone,  falls 
with  them.  This  point  my  brethren  have  not  deemed  worthy  of  their 
attention,  nor  alluded^td.  But  if  I  am  in  error  on  this  pointy  I  can- 
not concur  with  my  associates  in  holding  that  the  original  con- 
tract  is  divisible^  it  is  in  writing,  and  amenable  to  the  rules  of 
evidence  wnich  forbid  varying,  lessening  or  enlarging  such  contracts 
by  parol  testimony.  It  is  in  the  following  language :  "  In  consid- 
eration of  three  thousand  three  hundred  thirty-seven  dollars  and 
eighty-one  cents  received  of  John  W.  Carpenter,  I,  Benjamin  D. 
Peterson  do  hereby  sell,  transfer  and  assign  unto  said  Carpenter  the 
good  will  of  a  certain  business  for  bottling  cider,  soda  and  mineral 
waters,  now  carried  on  by  me  in  Burlington,  together  with  all  the  [) 
stock,  tools,  bottles,  machinery  and  fixtures,  now  in  use  in  said 
business,  as  specified  in  certain  inventories  hereto  attached,  and  I 
agree  to  deliver  to  said.  Carpenter  the  gross  amount  of  property  de- 
scribed in  said  inventories,  which  said  inventories  are  signed  with 
my  name."  The  inventories  are  referred  to  and  made  a  part  of  the 
contract  to  show  what  personal  property  was  to  pass  with  the  good 
will  of  the  business.  They  are  not  referred  to  for  the  price  of  the 
several  articles  included.     The  master  has  found  that  the  aggre- 
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gate  of  the  prices  there  carried  out,  did  not  amount  to  the  sum 
named  in  the  contract,  and  for  which  the  notes  were  given,  into 
$116.  Hence,  if  the  prices  carried  out  on  the  inventories  are  to 
be  regarded  as  a  part  of  the  contract,  they  do  not  show  that  the 
articles  were  severally  sold  for  the  price  set  against  them,  but  the 
reverse.  The  contract  is  to  be  construed  as  a  whole.  Thus  con- 
strued, it  is  an  entire,  indivisible  contract.  It  was  a  sale  of  a 
business,  as  a  going  concern,  including  the  good  will,  stock  in  ^,  /  .  y 
trade,  machinery  and  fixtures.     It  is  not  to  be  inferred,  or  in-  /V»  STvie^ 

j  tended,  that  Peterson  would  have  sold  the  good  will  of  the  busi-  ^  IJU  (k  ^ 
ness,  without  selling  the  stock  in  trade,  machinery  and  fixtures,  nor  JjJ^^  'UtH 
that  Carpenter  would  have  purchased  the  latter  without  the  former.   ^     JU^i^-tJ". 

I  It  was  not  the  sale  of  the  good  will  as  one  separate  transaction,  of 
each  bottle,  barrel,  and  fixture  as  another  separate  transaction,  and 
so  divisible.  But  one  consideration  is  named  or  paid ;  and  but  one 
thing  is  sold — the  business,  including  the  stock,  &c.,  and  good  will, 
as  a  going  concern.  As  said  by  Devens,  J.,  in  Young  &  Conant 
Mfg.  Co.  V.  Wakefield,  121  Mass.  91 :  ^^  If  but  one  consideration  is 
paid  for  all  the  articles  sold,  so  that  it  is  not  possible  to  determine 
the  amount  of  consideration  paid  for  each,  the  contract  is  entire 
{Miner  v.  Bradley,  22  Pick.  457) .  So  if  the  purchase  is  of  goods  as  a  \\ 
particular  lot,  even  if  the  price  is  to  be  ascertained  by  the  number 
of  pounds  in  the  lot,  or  number  of  barrels  in  which  the  goods  are 
packed,  the  contract  is  also  held  entire  {Clark  v.  Baker,  6  Met.  452; 
Morse  v.  Brackett,  98  Mass.  205;  Mansfield  v.  Trigg,  113  Mass. 
350).  While  in  the  cases  last  referred  to,  it  could  be  ascertained 
what  was  the  amount  of  consideration  paid  for  each  pound,  or 
barrel,  yet  the  articles  having  been  sold  as  one  lot,  it  was  to  be  in- 
ferred that  one  pound  or  barrel  would  not  have  been  sold  unless  all 
were  sold.''  On  these  principles,  if  the  mortgage  can  be  upheld  as  a 
security  for  the  payment  of  the  consideration  of  the  original  con- 
tract, as  well  as  the  notes  given  in  payment  therefor,  the  considera- 
tion of  the  contract  is  entire,  indivisible,  and  tainted  with  illegality,/, 
and  for  that  reason  void,  and  should  not  be  enforced.  To  my  mind, 
the  cases  principally  relied  upon  by  my  associates  are  not  authority 
for  their  decision.  In  Robinson  v.  Bland,  2  Burr.  1077,  the  transac- 
tions  were  separate  and  distinct.  One  was  borrowing  three  hundred 
pounds ;  the  other  losing  three  hundred  seventy-two  pounds  in  gam- 
ing. While  the  bill  of  exchange  given  for  the  two  was  held  to  be 
void  because  tainted  with  in  part  illegal  consideration,  the  plaintiff 
was  allowed  to  recover  on  the  count  for  money  loaned,  for  the  three 
hundred  pounds  borrowed  by  the  intestate.  The  plaintiff  could 
establish  this  part  of  his  claim  without  the  aid  of  the  other,  in  any 
manner.  The  remark  of  Justice  Denison,  made  in  that  case: 
"  There  is  a  distinction  between  the  contract  and  the  security.    If 
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part  of  the  contract  arises  upon  a  good  consideration^  and  part  upon 
a  bad  one,  it  is  divisible.  But  it  is  otherwise  as  to  the  security ;  that 
being  entire,  is  bad  for  the  whole/'  is  not  to  be  pressed  beyond  the 
case  in  hand,  and  given  universal  application.  His  language,  as  to 
its  being  "  divisible,"  was  true  as  applied  to  the  facts  of  that  case. 
The  law  was  more  accurately  expressed  by  Mr.  Justice  Wilmot: 
"  Here  are  two  sums  demanded,  which  are  blended  together  in  one 
bill  of  exchange ;  but  are  divisible  in  their  nature,  as  to  the  money 
lent.  The  cases  that  have  been  cited  are  in  point,  that  it  is  recover- 
able." Carleton  v.  Woods,  28  N.  H.  290,  comes  nearer  to  supporting 
the  decision  ot  the  majority  of  the  court,  but  in  my  judgment,  is 
distinguishable  from  the  case  at  bar.  It  is  there  distinctly  held 
that  if  the  contract  is  entire,  and  part  of  the  consideration  is  illegal, 
the  contract  is  void ;  but  that  where  an  entire  stock  of  goods  is  sold, 
at  one  and  the  same  time,  but  each  article  for  a  separate  and  distinct 
agreed  value,  the  contract  is  not  to  be  regarded  as  entire  and  in- 
divisible. The  sale  was  for  cost  and  freight,  and  Woods,  J.,  says : 
"  We  are  unable  to  see  how  this  case  differs  from  the  case  of  a  sale 
by  a  merchant  of  various  goods  to  liis  customers,  at  one  and  the 
same  time,  for  separate  values,  stated  at  the  time,  which,  when 
computed,  would,  of  course,  amount  to  a  certain  sum  in  the  aggre- 
gate." It  was  on  this  theory  that  the  court  held,  that,  although 
the  notes  could  not  be  maintained,  because  a  part  of  the  consid- 
eration was  for  spirituous  liquors  illegally  sold,  yet,  on  the  general 
counts  in  assumpsit,  for  goods  sold  and  delivered,  the  plaintiff 
might  recover  for  the  goods  sold,  as  the  court  held,  independently 
of,  and  as  transactions  separate  from,  the  purchase  of  the  liquors. 
To  say  the  least,  this  was  pressing  the  doctrine  of  devisability  of  a 
contract  to  the  extreme  verge,  and  I  am  unwilling  to  go  further. 
There  may  have  been  more  in  the  case  than  appears  in  the  report, 
justifying  the  holding  of  the  court.  On  the  facts  stated,  I  think  the 
authority  is  clearly  against  that  contract  being  divisible.  That 
case,  however,  lacks  the  element  of  being  the  sale  of  a  going 
business,  including  the  good  will,  and  does  not  appear  to  have  been  ( ^ 
reduced  to  writing.  In  my  judgment,  the  decree  of  the  Court  of 
Chancery  should  be  reversed,  and  the  cause  remanded,  with  a 
mandate  to  enter  a  decree  dismissing  the  bill  with  costs. 

Taft,  J.,  desires  me  to  say  that  he  concurs  in  the  views  I  have 
expressed,  except  in  regard  to  the  sale  of  the  cider  being  illegal,  on 
which  point  he  concurs  in  the  views  of  the  majority  of  the  court. 
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CHAPTER   III.  (Continued)^^  y^x^''y^^A^'   -^ 
Section  III.    Future  Advances,    ir^^^-l^ ^^J--^^    <^ 

PETTIBONE  V.  GRISWOLD.        ,^^  K.^Jjt.    (tt 

SuPBBME  Court  J5p  Errors  op  Connecticut,  1822.  iOua^    ujJ^^   y 

This  was  a  bill  in  chancery  to  foreclose  the  equity  oi  reden^)-  ^  '^  .  _>» _  i^V, 
tion  of  the  defendants  in  certain  mortgaged  premises.  The^bill 
stated,  that  on  the  3d  day  of  July,  •^^^^*  Giles  Qriswold,  for  the 
consideration  of  4000  dollars,  conveyed  to  the  plaintiffs  testator  c^  tuic^  ktx^ 
three  pieces  of  land  in  Burlington,  by  a  deed  containing  the  usual  Pj^^^Jj  ^""tJ^L 
covenants  of  seisin  and  warranty,  to  which  there  was  a  condition     .  "  o^ 

annexed,  that  if  the  said  Giles  Qriswold,  his  executors,  &c.,  should  y^*'"*^*^^^^'^^"^* 
pay  said  grantee  one  note  of  even  date  therewith,  executed  to  said 
grantee,  for  4000  dollars,  payable  in  six  months,  at  the  Hartford  ^J 

bank,  and  all  other  notes  the  said  grantee  might  indorse,  or  give,  f^d  ^^^^     ^ 
for  said  Griswold,  at  the  bank  or  elsewhere,  and  all  receipts  said  ^T^  ^l£^tji 
Pettibone,  deceased,  might  hold  against  the  said  Griswold,  jlifiB 
said  deed  to  be  void;  that  bgfoig  the  exefintinn  of  this  ^ed,  the 
plaintih^s  testator,  with  Griswoldrexecuted,  for  Griswold^s  benefit, 
two  ]omt  notes,  one  to  Seth  Cowles,  dated  the  19th  of  April,  1814, 
for  2173  dollars,  97  cents,  payable  in  six  years  from  the  date  there- 
of, with  interest  annually,  and  one  to  Elijah  Cowles  &  Co.  of  the 
same  date,  for  296  dollars,  95  cents,  payable  in  six  years,  with  in-  ^J^X^^c-X^      *f 
terest  annually;  for  which  Griswold  gave  his  receipt  to  the  plain-        /       / 
tiffs  testator,  and  agreed  to  exonerate  and  indemnify  him  against  ^'^^JJ^^t^^ 
all  filaimR  and  demands  on  annonnt  of  aaid  notes:  that  on  the  19th     €X.i^     ^  ^^ r 
of  September^  -^i^^^t  Qris'W'old  also  received  of  thfi  plftintifffl  tpstator     itiJt^  (iTtnr^4^ 
sundry  notes  of  hand,  amounting  1148  dollars,  62  cents,  dated  the   /    ^     j  .    ^. 
2lst  of  February,  1815,  for  which  Griswold  gave  jiis  receipt,  prom-^^'^'^  ^  j 

ising  to  account  with  thejpjaintiffs  testator  on  said  joint  note  to  ^UuT^  ^^^"^^^'^^^ 
Elijah  Uowles  h  Co. ;  that  the  mortgaged  premises  navelBeeh  levied   A 
upon^  by  several  creditors  of  Griswold.  and  set  off  to  them,  resnec-     / 
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upon^  pv  several  cremtors  pr  u^nswoia,  ana  set  on  to  them,  respec-     /,.(/<       j .  ^ 
tively,  on  execution;  that  Griswold  had  not  paid  and  indemnified  ®<^ff^^   7  '^ 
the  plaintiffs  testator  for  all  the  notes  that  he  had  indorsed  ov—ifi^*  "w^      X<"^ 
given  for  him;  nor  had  Griswold  paid  all  the  receipts  the  plaintiffs  -^        tvL4^  ^a^o 
testator  held  against  him,  but  the  notes  given  by  the  plaintiffs  ^^^ 
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testator  to  Seth  Cowles  and  Elijah  Cowles  &  Co.  remain  entirely 
unpaid  by  Griswold,  but  have  been  principally  satisfied  by  the  plain- 
tiff's testator,  and  his  estate  is  liable  for  the  residue,  Griswold  being 
a  bankrupt;  nor  had  Griswold  ever  paid  and  satisfied  his  receipt 
of  the  9th  of  September,  according  to  the  tenor  thereof,  but  the 
plaintiff  now  holds  the  same  unsatisfied.  There  were  other  aver- 
ments, on  which  no  question  arose. 

To  this  bill  the  defendants  demurred;  and  the  case  was  reserved 
for  the  advice  o^  all  the  judges.        ~^ 

MOSMER,  ch.  J.  The  plaintiff  has  brought  his  bill  to  foreclose 
a  mortgage,  the  condition  of  which  is,  to  secure  to  the  mortgagee 
the  payment  of  a  note  accurately  described,  which,  it  is  presumed, 
has  been  paid,  as  there  is  no  allegation  of  non-payment ;  and  like- 
wise to  secure,  "  all  other  notes  the  said  grantee  might  indorse  for 
or  give  for  said  Griswold,  at  the  bank  or  elsewhere,  and  all  re- 
ceipts said  Pettibone,  deceased,  might  hold  against  said  Griswold.** 
The  land  mortgaged  has  been  levied  on,  by  executions  against  the 
mortgagor;  and  the  controversy  is  between  the  mortgagee  and  the 
execution  creditors. 

__e^tes_of  jiand  given  to  Seth  Cowles  and  Elijah  Cowles  and 
Co.  were  in  existence  at  the  date  of  the  mortgage,  and  are  not  in- 
cluded in  the  condition!  They  might  and  ought  to  have  been  de-l\ 
scribed,  or  embraced,  by  some  intelligible  description  of  them.  But"' 
the  expression,  ^^all  notes  the  said  grantee  might  indorse  for  or 
give  for  said  Griswold,"  manifestly  refers  to  future  contracts,  and 
not  to  notes  then  existing.  The  receipt  of  the  19th  of  September, 
1815,  renders  it  necessary  to  proceed  further  in  the  discussion' of 
this  case,  or  the  preceding  observations  would  be  conclusive  on  the 
whole  controversy. 

On  the  extent  to  which  a  mortgage  may  be  taken,  I  shall  not 
express  a  definite  opinion,  as  the  exigencies  of  the  case  do  not  re- 
quire it.  It  undoubtedly  may  be  for  existing  debts,  existing  lia- 
bilities and,  perhaps,  for  debts  to  be  contracted  in  future.  But 
the  manner  in  which  it  may  be  done,  forms  an  important  consid- 
eration. It  is  the  policy  of  our  laws,  and  experience  has  demon- 
strated the  wisdom  of  it,  that  the  titles  to  real  estate  should  be  regis- 
tered for  the  benefit,  not  of  the  parties,  but  of  creditors  and  all 
others  interested.  "  All  grants  and  mortgages  of  houses  and  lands 
shall  be  recorded  at  length  by  the  town  clerk;  and  no  deed  shall 
be  accounted  good  and  effectual  to  hold  such  houses  and  lands 
against  any  other  person  or  persons  but  the  grantor  or  grantors 
and  their  heirs  only,  unless  recorded  ds  aforesaid**  (Stat.  302, 
§  9).  It  is  the  object  of  this  law  to  prevent  fraud  and  give  security 
and  stability  to  title.  It  results,  unquestionably,  that  the  condi- 
tion of  a  mortgage  deed  must  give  reasonable  notice  of  the  incum- 
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1 1  brances  on  the  land  mortgaged,  A  creditor  is  not  obliged  by  law 
to  make  inquiry  in  j?aig^  concerning  the  liens  on  the  property  of  his 
.V*^  debtor;  but  on  application  to  the  record  he  may  acquire  all  the 
information  which  his  interest  demands.  At  least,  he  must  have 
the  power  of  knowing  from  this  source  the  subject  matter  of  the 
mortgage,  that  his  investigation  may  be  guided  by  something 
which  will  terminate  in  a  certain  result.  And  what  is  not  of  less 
importance,  the  incumbrance  on  the  property  must  be  so  defined  as 
to  prevent  the  substitution  of  everything  which  a  fraudulent  gran- 
tor may  devise  to  shield  himself  from  the  demands  of  his  credi- 
tors. 

The  condition  of  the  deed  under  discussion,  is  dangerously  in- 
definite and  is  at  war  with  the  policy  of  the  recording  system. 
It  embraces  all  future  notes  and  receipts  without  the  designation 
of  any,  and  bafHes  the  inquiry  of  creditors  and  others  relative  to 
the  condition  of  the  mortgaged  estate.  A  condition  to  a  deed  made 
to  secure  all  future  supplies,  debts  and  liabilities,  of  every  possible 
nature  and  description,  would  not  be  more  lax  and  indefinite.  The 
creditor  could  know  nothing  from  an  examination  of  the  record, 
and  must  be  cast  on  his  debtor  for  information,  the  very  person 
who  would  be  least  inclined  to  give  it:  and  successive  obligations, 
fictitious  or  actual,  might  be  made  to  lock  up  his  land,  in  defiance 
of  every  claim  against  him. 

I  am  well  aware  that  absolute  certainty  is  not  always  to  be  ex- 
pected from  an  examination  of  the  records  of  land  titles ;  but  there 
always  may  and  ought  to  be  a  certain  object  after  which  suitable 
inquiries  may  be  made.  A  mortgage  may  be  given  to  indemnify 
a  person  from  damages  arising  by  reason  of  his  having  become  the 
surety  of  another  in  the  office  of  sheriflf  or  collector;  or  as  admin- 
istrator on  an  estate.  In  all  these  cases  an  inquiring  creditor 
cannot  know  from  the  town  record  the  precise  incumbrance;  but 
he  has  notice  of  certain  definite  facts,  which  point  to  and  guide 
him  in  the  necessary  investigation  on  the  subject.  Cases  of  this 
description  must  not  be  confounded  with  conditions  to  deeds,  which 
neither  communicate  any  certain  information  nor  designate  any 
track  in  pursuance  of  which  information  may  be  obtained. 

The  other  Judges  were  of  the  same  opinion. 

Judgment  to  be  entered  for  defendants,^ 
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^Accord,  North  v.  Belden,  13  Conn.  376  {lS40)y Bramhall  v.  Flood,  41 
Conn.  68^(1874) ;  Steams  v.  Porter,  46  Conn.  313  (1878) ;  Oarherv,  Henry, 
6  Wattfl.   (Pa.)  57   (1837),  semhlei  Bullock  v.  Battenhousen,  108  111.  28^ 
(1883)^  Compare  Bell  v.  FlenUng'a  Eofrs.,  12  N.  J.  £q.  1,  490  (1858,  1859  )f 
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This  was  a  bill  in  chancery,  brought  by  Stoughton,  to  red^m 
mortgaged  premises. 

The  plaintiff  and  Jonathan  Pasco  were  trustees  of  the  goods  and 
effects  of  one  Stephen  Heath,  deceased,  for  the  benefit  of  certain 
legatees,  according  to  his  last  will  and  testament.  The  amount  of 
the  property  in  the  hands  of  the  trustees,  in  February,  1812,  which 
had  been  inventoried,  was,  at  the  inventory  price,  6501  dollars,  28 
cents,  and  of  property  not  inventoried,  302  dollars,  60  cents.  On 
the  8th  of  February.  1823.  Jonathan  Pasco,  as  trustee  as  aforesaid, 
was  justly  indebted  to  the  plaintiff  in  a  large  sum,  the  amount  of 
whicn  was,  at  that  time,  unascertained.  To  secure  such  sum,  on 
the  day  last-mentioned,  he  executed  a  mortgage  deed~of  the  prem- 
ises to  the  plaintiff^  which  was  duly  recorded,  with  a  condition 
subjoined  in  these  words:  ^^  If  said  Pasco  shall  pay  to  said  Stough- 
ton  all  monies  in  his  hands  belonging  to  the  estate  of  Stephen  Heath, 
deceased;  and  also  deliver  to  said  Stoughton  all  notes  and  other 
securities  for  money  belonging  to  said  estate  in  his  hands;  and 
shall,  in  all  respects,  render  to  said  Stoughton  a  true  account  of  all 
monies  and  securities  for  the  payment  of  money  belonging  to  said 
estate,  within  twenty  days  from  this  date;  and  shall  pay  to  said 
Stoughton  his  the  said  Pasco's  note'  of  hand,  payable  to  said 
Stoughton,  for  the  sum  of  210  dollars,  on  demand,  with  interest, 
/  dated  March  5th,  1814;  then  this  deed  to  be  void,"  &c.  The  court 
'  found,  that  there  was  due  to  the  plaintiff  from  said  Pasco  for 
monies  and  effects  in  his  hands  of  the  estate  of  Stephen  Heath,  de- 
ceased, intended  to  have  been  secured  by  said  mortgage  deed,  the 
sum  of  3137  dollars,  85  cents;  besides  the  amount  of  the  note  men- 
tioned in  the  mortgage.  By  subsequent  deeds,  dated  the  8th  and 
22d  of  February,  1823,  and  duly  recorded,  Jonathan  Pasco  mort- 
gaged the^remisefl  to  AshTia  Pflano.  after  a  computation  between 
the  said  Jonathan  and  the  plaintiff,  ascertaining  the  debt  due  to 
the  latter.  Before  the  execution  of  thoso  mortgages,  and  before  the 
debts  secured  by  thpm  harl  gppmPf!,  AffhTlfl  Pasco  had  notice,  by 
information  from  Jonathan,  of  such  computation  and  settle- 
ment, and  that  the  sum  due  to  the  plaintiff  was  more  than  2800 
dollars. 

Jonathan  and  Ashna  Pasco  were  made  parties  defendants  to  the 
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bill.  As  against  Jonathan  the  court  decreed  a  foreclosure,  but  de- 
nied the  relief  sought  against  Ashna,  considering  the  mortgage  in 
question  to  be  void  in  relation  to  him"  To  review  this  determina- 
tion,  the  plaintiff  procured  the  record  to  be  transmitted  to  this 
Court,  pursuant  to  the  statute. 

HosMER,  Ch.  J.  The  general  question  in  this  case  is  whether 
the  mortgage  made  by  Jonathan  Pasco  to  the  plaintiff  is  void  in 
respect  of  Ashna  Pasco,  a  subsequent  mortgagee,  except  as  regards 
a  small  debt  by  promissory  note. 

The  objection  made,  on  the  defendant's  part,  to  the  granting  of 
the  prayer  of  the  plaintiff's  bill,  is  founded  on  the  law  requiring 
the  recording  of  deeds.  It  is  insisted  that  the  policy  of  the  re- 
cording system  will  be  violated  by  giving  validity  to  a  mortgage, 
containing,  as  the  one  in  question  is  supposed  to  do,  no  reason- 
able certainty  in  the  description  of  the  debt  intended  to  be  se- 
cured. The  determination  of  this  Court  in  Pettibone  v.  Oriswold, 
4  Conn.  Eep.  158,  is  principally  relied  on;  and  is  claimed  to  sustain  j 
the  defendant's  objection. 

There  are  two  questions  embraced  in  the  present  case.  The  first 
is,  whether  the  demand  of  Stoughton  is  of  such  a  nature  as  to 
authorize  the  mortgage  security;  and  the  second  is,  whether  it  is 
described  with  such  reasonable  certainty  that,  in  respect  of  it,  a  sub- 
sequent mortgagee  is  legally  affected  with  notice. 

1.  In  Pettibone  v.  Oriswold,  before  cited,  it  was  said,  that  a 
mortgage  may  be  taken  ^'  for  existing  debts,  existing  liabilities,  and 
perhaps  for  debts  to  be  contracted  in  future.'^    The  court  has 
found,  that  Jonathan  Pasco  was  justly  indebted  to  the  plaintiff,  as 
trustee  on  Heath's  estate,  in  the  sum  of  3137  dollars,  85  cents;  and 
that  this  sum  was  intended  to  be  secured  by  the  mortgage  deed  to 
Stoughton.     The  precise  sum  of  money  due  to  the  plaintiff  had  not 
been  ascertained  at  the  date  of  the  mortgage :  and  hence  the  phrase- 
ology    of    the    condition,  that  if  Jonathan  Pasco  should  pay  to 
Htoughton  all  the  monies,  and  deliver  to  him  all  the  securities  for 
money  in  his  hands,  belonging  to  Heath's  estate,  and  render  a  true     . 
account,  the  deed  should  be  void.     That  Jonathan  Pasco  was  under  (  Mr»^a  /ivux-lT 
a  legal  obligation  to  do  what  he  stipulated,  and  that,  as  to  him. 
Stoughton  had  a  just  demand^,  to  the  extent  of  the  stipulation, 
must  be^mplied  by  every  one  who  reads  the  above  condition.     It 
would  not  enter  into  the  imagination  of  any  one  that  the  mortgage     <fkT^  .  1^.*^ 
was  for  a  sum  of  money  not  due ;  and  that,  contrary  to  common   "m  ^ca/Jju^ 
sense  and  universal  usage,  Pasco  had  made  a  pledge  of  his  estate  "Tfe  it^vJ"^  Glm^ 
to  secure  to  the  plaintiff  a  mere  gratuity.    But  this  point  need  be    AW^tuL^  '^^^ 
pursued  no  further,  as  the  court,  in  the  decree  passed,  considered    '"•''•^     ^^'''^^^ ' 
the  mortgage  valid  as  between  the  parties. 

2.  The  question  remains  whether  the  demand  of  the  plaintiff  is 
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•*^^' '     ^uS^  described  in  the  mortgage^  with  such  reasonable  certainty,  as  from 

yKA^/^^A^  t         the  record  to  affect  a  subsequent  mortgagee  with  notice. 

^ju^Ji  iA^!^^^  Xow,  what  would  such  person  \mderstand  from  reading  the  af ore- 

ivp-tA^  ^j^^Ai/said  condition?     On  the  principle  of  constructive  notice  of  the 

-jT^     A^^^  record,  the  subsequent  mortgagee  must  be  supposed  to  have  read  the 

r^^^^^sf  Q  deed'  with  its  condition;  and  hence  the  propriety  of  the  proposed 

^  '  ^^•'^^  •  question.    On  such  perusal,  he  must  be  presumed  to  know  that  the 

mortgage  was  for  a  debt  in  some  manner  resulting  from  the  trust 
estate  in  the  mortgagor's  hands,  due  to  the  co-trustee,  the  plain- 
tiff ;  that  the  precise  amount,  at  the  date  of  the  mortgage,  was  not 
ascertained;  that  it  embraced  all  the  monies  and  securities  of 
Heath,  in  the  hands  of  Pasco ;  and  that  this  person  had  bound  him- 
self to  render  a  true  account  of  his  indebtedness.  In  addition  to 
this,  let  it  be  remembered  that  Ashna  Pasco,  previous  to  the  de- 
livery of  either  deed  to  him,  had  information  from  his  mortgagor 
that  the  account  between  Jonathan  Pasco  and  Stoughton  had  been) 
adjusted,  and  that  the  sum  now  claimed  as  a  debt  was  acknowl-l 
edged  to  be  due. 

That  the  condition  of  a  mortgage  deed  must  give  reasonable 
notice  of  the  incumbrance  on  the  land  mortgaged,  is  an  established 
principle.     This  is  the  undoubted  criterion,  by  which,  in  respect  of 
third  persons,  the  validity  of  the  mortgage  is  to  be  tested.    What,, 
then,  is  reasonable  notice?    Is  it  requisite    that    the    condition || 
should  be  so  completely  certain,  in  every  particular,  as  to  preclude  II 
the  necessity  of  all  extraneous  enquiry?    Certainly  not.    It  was|\ 
adjudged  in  Pettihone  v.  Griswold,  before  cited,  that  a  mortgage  to 
indemnify  a  surety  for  the  oflBcial  good  conduct  of  another  is  valid 
universally ;  and  yet  the  event  on  which  an  indebtedness  may  arise, 
as   well   as   the   amount,  are  utterly  unforeseen  and  contingent. 
Without  a  specification  of  either  of  these  facts,  there  exists  that 
reasonable  notice  which,  in  favor  of  those  who  are  not  parties  to 
the  mortgage,  the  law  demands.    The  object  of  the  recording  law 
is  to  prevent  fraud  on  purchasers  and  creditors;  and  such  facts 
must  be  reasonably  notified  as  are  suflBcient  for  this  purpose;  but, 
as  has  been  shewn,  notice  perfect  and  complete,  without  any  en 
quiry  dehors  the  record,  is  not  required. 

One  head  of  presumptive  notice  is  this :  that  the  law  imputes  to 
the  purchaser  the  knowledge  of  a  fact,  of  which  the  exercise  of 
common  prudence  and  ordinary  diligence  must  have  apprized  him. ' 
Hence  it  has  become  a  principle  in  a  court  of  equity,  that  the  no- 
tice which  presents  a  certain  object,  concerning  which  successful 
enquiries  without  imreasonable  inconvenience  may  be  made,  is 
sufficient.  In  Peters  v.  Ooodrich,  3  Conn.  Eep.  150,  the  above 
principle  was  recognized  and  applied.  Curtis  executed  a  mortgage 
deed  to  Goodrich,  which  was  duly  recorded,  with  condition  to  in- 
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demnify  him  against  a  promissory  note,  of  which  the  latter  was 
an  indorser.  To  foreclose  the  equity  of  redemption,  a  bill  was 
brought  by  Goodrich,  from  which  it  appeared  that  the  mortgage 
was  variant  from  the  note,  both  in  respect  of  its  date  and  of  the 
person  to  whom  it  was  payable.  The  defendant,  who  was  a  subse- 
quent mortgagee,  objected  against  the  correction  of  these  mistakes, 
upon  the  specific  ground  that  the  description  in  the  mortgage  deed 
must  be  precisely  adhered  to,  pursuant  to  the  supposed  policy  of 
the  recording  system.  In  the  delivery  of  their  opinion  the  court 
observed,  that  "  as  between  the  parties,  it  is  unquestionably  clear, 
that  the  misconception  of  the  date  of  the  note  and  of  the  prom- 
isee admitted  of  correction,  on  the  common  principles  applied  in 
chancery  in  similar  cases;  and  the  second  mortgagee  had  such  con- 
structive notice  of  the  fact  from  the  recorded  deed  as  placed  him 
in  no  better  condition  than  the  mortgagor.  Whatever  is  sufficient 
to  put  a  person  on  inquiry  is  considered  in  equity  to  convey  notice ; 
for  the  law  imputes  to  a  person  the  knowledge  of  a  fact  of  which 
the  exercise  of  common  prudence  and  ordinary  diligence  must 
have  apprized  him.  Had  the  second  mortgagee  applied  to  Good- 
rich for  information,  as  it  was  his  intention  to  represent  the  facts 
correctly,  relative  to  the  mistakes,  he  would  have  had  a  communi- 
cation of  all  the  knowledge  he  now  possesses.^' 

The  same  principle  was  recognized  by  the  court  in  Pettibone  v. 
Oriswold,  before  cited.  After  having  declared  it  to  be  the  policy 
of  our  law  that  the  title  to  real  estate  should  be  registered  for  the 
benefit  of  creditors  and  all  others  interested,  it  was  observed  by  the 
court :  *'  That  it  is  the  object  of  this  law ''  (the  act  requiring  deeds 
to  be  recorded)  "  to  prevent  fraud,  and  give  security  and  stability 
to  title.  It  results,  unquestionably,  that  the  condition  of  a  mort- 
gage deed  must  give  reasonable  notice  of  the  incumbrances  on  the 
land  mortgaged.     A  creditor  is  not  obliged  by  law  to  make  enquiry  v  fr^^  u 

in  pais  concerning  the^iens  on  the  property  of  his  debtor;  but  on    ^'^^-I i 

application  to  the  record,  he  may  acquire  all  the  information  which  (^..^rKvCxfei^ 
his  interest  demands;  at  least,  he  must  have  the  power  of  knowing  |^^^,,,^/|^  M-^aA 
from  this  source  the  subject  matter  of  the  mortgage,  that  his  in- 
vestigation may  be  guided  by  something  which  will  terminate  in  a 
certain  result.  And  what  is  not  of  less  importance,  the  incum- 
brance on  the  property  must  be  so  defined  as  to  prevent  the  substi- 
tution of  everything  which  a  fraudulent  grantor  may  devise  to 
shield  himself  from  the  demands  of  his  creditors."  In  the  argu- 
ment of  this  case  it  has  been  supposed  that  the  court,  in  Petti- 
bone V.  Oriswold,  had  required  perfect  and  complete  certainty  in 
the  condition  of  a  mortgage,  so  far  as  relates  to  strangers  to  the 
transaction,  and  to  such  a  degree  as  to  preclude  the  necessity  of  any 
further  enquiry.    But  the  error  is  most  obvious  and  resulted  en- 
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tirelj  from  the  construetion  of  a  single  sentence  in  the  opinion 
expressed^  disjoined  from  all  other  parts  of  it ;  as  if  it  had  been  de- 
clared in  the  form  of  an  axiom,  and  were  insulated  and  alone. 
I  readily  admit  that  the  paragraph  immediately  succeeding  the 
rule  relative  to  notice,  was  not  expressed  with  a  precision  that  defies 
all  criticism.  Instead  of  the  expression  "concerning  the  liens," If 
more  correctly  it  should  have  been  "  concerning  the  existence  of  the|  ^ 
liens."  It  was  expected,  however,  to  receive  its  construction  as 
being  the  part  of  an  entire  subject,  each  sentence  contributing 
something  to  the  precise  development  of  the  court's  opinion;  in 
pursuance  of  the  maxim.  Ex  antecedentibus  et  consequentibus  fit 
optima  inter pretatio.  More  especially  may  it  be  demanded,  that 
it  be  read  with  this  qualification:  ''at  least,  he  must  have  the 
power  of  knowing  from  this  source,"  i.  e.,  from  the  condition  of  the 
deed,  ^  the  subject  matter  of  the  mortgage,  that  his  investigation 
may  be  guided  by  something  which  will  terminate  in  a  certain  re- 
sidt."  It  is  extremely  obvious  that  the  case  of  Pettibone  v.  Oris- 
wold  was  not  aflfected  by  the  preceding  principles;  and  this  may 
account  for  their  being  perhaps  more  loosely  expressed  than  they 
would  have  been,  had  a  close  application  of  them  been  required. 
The  mortgage  in  that  case  embraced  all  future  notes  and  receipts, 
without  the  designation  of  any,  and  supplied  neither  information, 
nor  the  probable  means  of  successful  enquiry;  and,  as  there  was  no 
imaginable  check  on  the  substitution  of  notes  and  receipts  at  pleas- 
ure, and  without  limitation  of  time,  the  policy  of  the  recording 
system,  if  such  mortgage  were  valid,  would  effectually  be  defeated. 
A  condition  to  a  deed  made  to  secure  all  future  supplies,  debts  and 
liabilities,  would  not  be  more  dangerously  lax  and  indefinite. 

The  principle  contended  for  by  the  defendants  is  refuted  by  the 
case  of  Peters  v.  Goodrich,  by  the  expressions  already  recited  from 
Pettibone  v.  Oriswold,  and  by  other  parts  of  the  same  case.  The 
latter  case  requires  that  the  record  should  contain  sufiBcient  infor- 
mation relative  to  the  subject  matter  of  a  mortgage  to  direct  the 
enquirer  to  the  necessary  intelligence,  and  to  prevent  a  debtor,  by 
extreme  indefiniteness  and  generality,  from  the  substitution  of  every 
possible  demand  at  his  pleasure.  "  I  am  well  aware  "  (said  the 
Judge,  when  delivering  the  opinion  of  the  court)  ''that  absolute 
certainty  is  not  to  be  expected  from  an  examination  of  the  records 
of  land  titles;  but  there  always  may  and  ought  to  be  a  certain 
object  after  which  suitable  enquiries  may  be  made.  A  mortgage 
may  be  given  to  indemnify  a  person  from  damages  arising  by  rea- 
son of  his  having  become  the  surety  of  another,  in  the  office  of 
sheriff  or  collector,  or  as  administrator  on  an  estate.  In  all  these 
cases  an  enquiring  creditor  cannot  know  from  the  record  the  pre- 
cise incumbrance ;  but  he  has  notice  of  certain  definite  facts,  which 
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point  to  and  guide  him  in  the  necessary  investigation  on  the  sub- 
ject. Cases  of  this  description  must  not  be  confounded  with  con- 
ditions to  deeds  which  neither  communicate  any  certain  informa- 
tion nor  designate  any  tracks  in  pursuance  of  which  information 
may  be  obtained." 

In  the  transaction  of  business,  the  exigencies  of  it  not  unfre- 
quently  require  that  the  conditions  of  mortgage  deeds  should  be  as 
uncertain  as  the  one  under  discussion;  and  such  mortgages  are 
xmquestionably  legal.  Both  private  justice  and  the  convenience 
of  the  public  demand  that  they  should  be  considered  valid.  The 
case  of  mortgages  for  the  indemnity  of  sureties,  has  already  been 
mentioned.  A  mortgage  to  secure  an  unliquidated  book  debt,  or 
the  fidelity  of  a  factor  or  bailiff,  whose,  business  it  is  to  receive 
money  and  pay  it  over,  undoubtedly  would  be  good;  and  yet  there Ij 
is  nothing  certain  here  but  the  subject  matter  of  the  stipulation. 

What,  then,  is  the  fatal  uncertainty  existing  in  the  description 
of  the  debt  and  obligation  of  Jonathan  Pasco?  The  sum  of  the 
indebtedness  was  not,  and  could  not  be,  specified ;  nor  was  it  neces- 
sary that  it  should  be;  but  the  subject  matter  of  the  mortgage  was 
explicitly  stated.  The  subsequent  mortgagee  had  notice  from  the 
record  that  Jonathan  Pasco  was  indebted;  and  that  he  was  ac- 
countable to  the  plaintiff  for  all  the  monies,  and  securities  for 
money,  of  Heath.  What  the  original  amount  was,  the  inventory  of 
Heath's  estate  would  inform  him;  and  he  would  have  experienced 
no  difficulty  in  ascertaining  the  precise  sum  and  manner  of  Jona- 
than Pasco's  indebtedness.  He  was  informed,  by  the  mouth  of  his 
mortgagor,  that  a  settlement  had  been  made  between  him  and  the 
plaintiff;  and  that  the  balance  due  surmounted  twenty-eight  hun- 
dred dollars.  Instead  of  effectuating  the  policy  of  the  recording- 
system  by  an  invalidation  of  the  plaintiff's  mortgage,  the  court 
would,  in  that  event,  be  instrumental  in  the  perpetration  of  a  hard- 
ship most  inequitable.  The  free  use  and  disposal  of  a  person's 
property,  where  neither  law  nor  policy  forbids,  would  be  inhibited  ; 
the  exigencies  of  business,  in  promotion  of  the  general  conven-/ 
ience,  disregarded ;  and  the  impracticable  principle,  in  all  cases  J 
that  mortgage  conditions  must  contain  within  themselves,  not  rea-\ 
sonable  certainty  only,  but  a  certainty  to  a  certain  intent  in  every  I 
particular,  adopted.  This  would  be  conformable  neither  to  correct 
principles  nor  to  our  own  adjudications. 

Peters,  J.,  was  of  opinion  that  this  case  was  not  distinguishable 
in  principle  from  Pettibone  v.  Oriswold;  and  would,  therefore, 
affirm  the  decree  of  the  superior  court. 

Brainabd,  J.,  concurred  with  the  Chief  Justice. 

Bristol,  J.,  said  that,  aside  from  the  case  of  Pettibone  v.  (?m- 

wold,  he  should  have  no  doubt  that  the  mortgage  in  question  waa 
18 
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good;  .but  that  case  had  produced  some  hesitation  in  his  mind;  and 
he  was  inclined  to  think  that  the  present  case  must  be  governed 

by  it. 

Decree  reversed.     ,     / 


uecree  revereea.     ,  ^/  -r^    //-  , 

g4-A>^  auTtw  iUz^^^-^-^y^^ 
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BOBINSON  V.  WILLIAMS.  ">^  <u^U^ .  *^V^  *^ 
Court  of  Appeals  op  New  York,  1860.^' ^^^_ 

(22  ^.  Y.  380.)    -^-^««^  "^ 


U^m^ 


C^ 


Appeal  from  the  Superior  Court  of  the  cify  ^f  Bttffalo.    Actton^  o^  yc/^^  " 
by  the  receiver  of  the  Hollister  Bank,  against  Williams^  the  receiver  ^^.^^t-^lj;    (Al 
of  the  Reciprocity  Bank,  and  other  defendants,  for  the  foreclosure   .        /  ^.,j 
of  a  mortgage.     Prior  to  September,  1857,  both  banks  were  doing /•^/^"^t,' 
business  in  the  city  of  Buffalo.  l4iij^  A-"^ 

Upon  the  trial  these  facts  were  proved:    On  the  24th  of  Octo-  q^  Sonx.  ^i^ 
ber,  1854,  the  defendants  Gibson  and  wife  executed  and  delivered       j 
a  mortgage  to  the  Hollister  Bank,  which  recited  that  in  considera-    ^irf*'^^^^*'^^ 
tion  of  the  sum  of  $1  to  them  in  hand  paid,  and  for  the  purposes  Tt^o^  *  *^^ 
thereinafter  declared  and  stated,  they  granted  and  conveyed  to  said  >t^  (UZtc 
bank  certain  premises  therein  particularly  described.     The  mort-  ^[j^j^^j^^ 
gage  contained  a  further  recital  as  follows:  ^^ Whereas,  it  is  ^^^' ^vj^^^^fl^^  U. 
templated  that  the  said  party  of  the  second  part  will  hereafter  from   i.      ^     «^  • 
time  to  time  make  loans  or  advances,  by  way  of  discount  or  otner-  ^    s    .      q^ 
wise,  to  the  said  Charles  D.  Gibson,  upon  drafts,  bills  of  exchange,  IP^ « *^      '^ 
promissory  notes  and  commercial  paper,  either  made  and  drawn,   C^   e«-^u*^ 
or  accepted  or  indorsed  by  said  Gibson,  and  it  has  been  agreed  ^   ^vuL^U^k 
that  these  presents  shall  be  executed  to  indemnify  and  secure  the    ^  r  ^^  ^ 
said  parFy  of  the  second  part  on  account  of  any  such  loans,  ad-    ^  ^ 
vances  or  discounts:  JSow  therefore  the  condition  of  these  pres- 
enls  IS  expressly  this :  that  if  the  said  Charles  D.  Gibson,  his  heirs, 
&c.,  shall  and  do  well  and  truly  pay,  retire  and  take  up  at  matur- 
ity any  and  all  such  drafts,  bills  of  exchange,  promissory  notes  or 
commercial  paper,  as  may  be  discounted  or  advanced  upon  by  the 
said  party  of  the  second  part,  [or  or  to  the  said  G^ihson,  and  shall 
well  and  truly  pay  at  maturity  all  and  every  such  loans,  discounts  I   /r 
or  advances,  as  above  recited,  and  shall  well  and  truly  indemnify '   '^ 
pay  and  save  harmless  the  said  party  of  the  second  part  from  and 
against  all  loss,  costs,  damages,  expenses  and  interests  by  reason 
thereof,  then  these  presents  shall  cease  and  be  null  and  void.^^  But 
in  case  of  the  non-fulfilment  of  the  above  conditions,  then  the    /^  Zt^Jitf. 
party  of  the  second  part  was  authorized  to  sell  the  mortgaged  prem-      _f  »       ^ 
ises  and  to  make  and  execute  to  the  purchaser  a  deed  therefor.  /t^v-^     r"' 
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The  mortgage  was  duly  acknowledged  on  the  25th  of  October, 
1854,  and  recorded  on  that  day  in  the  clerk's  oflBce  of  Erie  County. 
On  the  1st  of  December,  1855,  the  defendant  Gibson  drew  his  bill 
of  exchange  on  one  Qreenleaf,  at  Boston,  whereby  he  requested 
said  Greenleaf  to  pay  to  his  own  order  the  sum  of ,.$2500,  sixty  days 
from  the  date  thereof;  and  before  said  bill  became  due  and  pay- 
able Gibson  indorsed  the  same  to  the  HoUister  Bank,  which,  on  the 
faith  and  security  of  said  bill  and  said  mortgage,  discounted  the 
same  and  advanced  to  said  Gibson  the  amount  thereof.  This  bill 
w^protested  at  maturity,  and  no  part  thereof  has  ever  been  paid. 
On  the  29th  of  December,  1855,  Gibson  drew  another  bill  of  ex- 
change onGreenleaf  at  sixty  days  from  date,  whereby  he  requested 
him  to  pay  to  his  (Gibson's)  order,  the  sum  of  81800. 

Before  this  bill  became  due,  Gibson  indorsed  it  to  the  Hollister 

Bank,  which  discounted  it  and  advanced  to  him  the  amount  there- 

— ^ —  I 

,  on  the  faith  of  said  bill  and  the  mortgage.  This  bill  was  also 
protested  at  maturity,  and  no  part  thereof  has  been  paid. 

The  complaint  set  up  that  the  defendant  Williams,  among  others, 
claimed  some  interest  in  the  mortgaged  premises,  and  prayed  the 
usual  judgment  of  foreclosure  and  sale,  and  that  said  defendant, 
and  all  others  claiming  interests  therein  subsequent  to  that  of  the 
Hollister  Bank,  might  be  barred  and  foreclosed.  The  defends 
Williams  set  up  and  proved  that^,  on  the  29th  of  January,  1856, 
the  Sackett's  ELarbor  Bank  (whose  name  was  subsequently  changed, 
by  an  act  of  the  legislature,  to  that  of  the  Beciprocity  Bank),  re- 
covered a  judgment  against  said  Gibson  to  the  amount  of 
$2798.29 ;  that  a  transcript  thereof  was  duly  docketed  in  the  clerk's 
oflRce  of  Erie  County  on  that  day ;  that  said  Gibson  was  then  the 
owner  of  said  mortgaged  premises ;  and  Williams  insisted  that  said 
judgment  was  a  lien  on  said  premises,  and  prior  to  that  of  the 
mortgage.  JN  either  of  said  bills  of  exchange  were  due  at  the  date  I 
of  the  recovery  of  said  judgment.  The  Superior  Court  of  Buffalo, 
at  special  term,  gave  judgment  in  favor  of  the  plaintiff,  and  de- 
clared said  mortgage  to  be  a  prior  lien  to  said  judgment.  On  ap- 
peal, the  same  was  afBnned  at  general  term,  and  from  that  judg- 
ment the  defendant  Williams  appealed  to  this  court. 

Da  VIES,  J.  There  can  be  no  doubt  that,  as  between  the  oripqal 
parties  to  this  mortgage,  the  validity  of  it,  as  a  pledge  of  the  mnrt- 
^ged  premises  to  secure  the  amount  of  these  two  drafts,  could  not 
m  questioned,  It  was  clearly  the  intent  of  the  parties  that  the 
lands  described  should  stand  as  security  for  all  advances  and  dis- 
counts made  by  the  Hollister  Bank  to  Gibson.  If,  therefore,  there 
were  no  legal  mortgage,  there- was,  undeniably,  an  equitable  one, 
which  a  court  of  equity  would  enforce  against  the  original  parties 
to  it,  and  all  others  not  in  the  condition  of  bona  fide  purchasers  or 
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subsequent  incumbranoers  without  notice.    The  advances  made  toff 
Gibson  were  before  the  recovery  of  the  Beciprocity  Bank's  judg-lL^  - 
ment.     As  5oon  as  the  advances  were  made,  they  were  embraced  |[ 
in  and  secured  by  the  mortgage.    That  judgments  and  mortgages  u^  y 
may  be  taken  to  secure  future  advances,  though  no  present  in-l^. — 
debtedness  was  subsisting  at  the  time  of  their  execution  or  rendi-jj  >^ 
tion,  has  long  been  well  settled  {Canard  v.  The  Atlantic  Ins,  Co., 
1  Peters,  386 ;  Leeds  v.  Cameron,  3  Sumn.  488 ;  Hubbard  v.  Savage, 
8  Conn.  215;  Walker  v.  Snedtker,  1  Hoflf.  Ch.  145;  Com.  Bank  v. 
Cunningham,  24  Pick.  270;  Monell  v.  Smith  &  Jenkins,  5  Cow. 
441 ;  Lyle  v.  Ducomb,  5  Bin.  585;  4  Kent's  Com.  175;  Lansing  v. 
Woodworih,  1  Sand.  Ch.  43;  Barry  v.  Merchants^  Ex.  Co.,  1  id. 
314;  United  States  v.  Hooe,  3  Cranch,  73;  Livingston  £  Tracy  v. 
Mclnlay,  16  Johns.  165;  Truscott  v.  King,  2  Seld.  147). 

In  Conard  v.  The  Atlantic  Insurance  Company  {supra)  y  a  mort- 
gage was  given  to  secure  a  debt  upon  a  respondentia  bond,  and  it 
was  said  that  the  debt  was  of  too  contingent  a  nature  to  uphold  a 
mortgage  as  collateral  security  for  the  pajTuent  of  it.  Story,  J., 
at  page  448,  says :  **  We  know  of  no  principle  or  decision  that  jus- 
tifies such  a  conclusion.  Mortgages  may  as  well  be  given  to  securefl 
future  advances  and  contingent  debts  as  those  which  already  exist)  | 
and  are  certain  and  due." 

The  case  of  Hooe  v.  United  States  {supra),  is,  in  some  respects, 
not  unlike  the  present.  There,  one  Fitzgerald  conveyed  property 
in  trust  to  W.  &  J.  C.  Herbert,  to  indenmify  Hooe  for  all  indorse-  I 
ments  or  liabilities  he  might  incur  on  behalf  of  Fitzgerald;  and  if  I 
Fitzgerald  should  pay  and  discharge  all  such  liabilities,  the  trustees 
were  to  reconvey  the  property  to  him ;  but  if  Hooe  should  pay  any 
such  liabilities  on  account  of  Fitzgerald,  then,  on  demand  of  Hooe, 
the  trustees  were  to  sell  the  trust  property,  and  pay  and  satisfy  the 
amount  demanded  by  Hooe.  Hooe  became  liable  to  pay  several 
notes  of  Fitzgerald,  indorsed  by  him,  and  on  Fitzgerald's  death  he 
was  largely  in  arrear  to  the  United  States,  and  they  claimed  a 
preference  over  all  other  creditors,  under  the  laws  thereof,  and  that 
such  lien  was  superior  to  that  created  by  the  trust  deed  for  the 
benefit  of  Hooe,  and  that  it  was  fraudulent  as  to  the  United 
0^  ll  States.  It  will  be  observed  that,  in  this  case,  no  sum  certain,  for 
which  the  property  was  held  in  trust,  was  mentioned  in  the  deed. 
Marshall,  Ch.  J.,  in  delivering  the  opinion  of  the  court,  says  (p. 
88) :  "That  the  property  stood  bound  for  future  advances  is,  in  | 
itself,  unexceptionable.  It  may,  indeed,  be  converted  to  improper  I 
purposes,  but  it  is  not  positively  inadmissible.  It  is  frequent  for 
a  person  who  expects  to  become  more  considerably  indebted  to 
mortgage  property  to  his  creditors  as  a  security  for  debts  to  be  con- 
tracted, as  well  as  that  which  is  already  due.     All  the  covenants  in 
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this  deed  appear  to  the  court  to  be  fair,  legitimate,  and  consistent 
with  common  usage/' 

It  is  pressed  upon  us  that  this  mortgage  is  invalid,  because  no 
sum  certain  is  mentioned  therein.  There  might  be  some  force  in 
the  argument  if  the  Eeciprocity  Bank  stood  in  the  position  of  a 
subsequent  purchaser  or  incumbrancer  in  good  faith,  although  it 
will  be  attempted  to  be  shown  that  the  mortgage  would  be  good  as 
against  the  bank,  even  if  such  were  its  position.  That  question! 
will  be  considered  hereafter.  The  Supreme  Court  of  this  State, 
in  the  case  of  Monell  v.  Smith,  supra,  held  that  a  surety,  who  held  a 
bond  and  warrant  of  attorney,  conditioned  to  pay  all  notes  ttereto- 
fore  or  thereafter  to  be  indorsed,  and  to  indemnify  him  against  \ 
such  indorsements,  might  enter  up  judgment  and  issue  execution  1 
thereon  for  the  sum  for  which  he  was  actually  liable,  although  the  j 
bond  was  not  for  a  specified  sum.  That  a  bond  and  warrant  of 
attorney  might  be  t»ken  by  a^urety,  to  secure  him  against  future 
liabilities  to  be  incurred  by  him,  the  court  say,  is  warranted  by  the 
cases  cited  and  considered  by  the  late  Chancellor  in  Roosevelt  v. 
Mack,  6  Johns.  Ch.  266,  279-285.  The  court  add,  "  the  only  ques- 
tion is,  whether  the  same  course  may  be  pursued  where  the  bond 
relates  in  general  terms  to  liabilities  as  surety  or  indorser,  past  and 
prospective,  without  mentioning  a  sum  certain;  and  we  think  it 
may.  It  is  true,  the  sum  does  not  appear  on  the  face  of  the  bond ; 
and  there  is  no  doubt  that,  in  an  action  on  such  bond,  breaches 
must  be  assigned.  It  would  be  the  same,  however,  we  think,  as  to  a 
bond  conditioned  to  pay  specified  sums  to  third  persons.  The  cer- 
tainty is  the  same  in  both  cases.  In  both,  we  may  be  obliged  to 
look  beyond  the  face  of  the  bond  to  see  what  is  due.  In  a  techni- 
cal sense,  that  is  certain  which  may  be  made  certain.  We  all  know 
the  objects  of  the  parties  to  these  instruments.  It  is,  to  afford 
the  most  prompt  indemnity." 

In  Shiras  v.  Caig,  7  Cranch,  34,  the  subject  imder  considera- 
tion seems  to  have  elicited  a  very  full  examination;  and  it  was 
there  held,  that  it  was  not  necessary  to  the  validity  of  a  mortgage 
that  it  should  truly  state  the  debt  it  is  intended  to  secure,  but  it 
shall  stand  as  a  security  for  the  real,  equitable  claims  of  the  mort- 
gagees, whether  they  existed  aFthe  date  of  the  mortgage  or  arose 
afterwards  upon  the  faith  of  the  mortgage,  before  notice  of  the  de-, 
fendant's  equity.  Chief  Justice  Marshall,  in  delivering  the  opin- 
ion  of  the  court,  at  page  50,  says :  "  It  is  true  that  the  real  trans- 
action does  not  appear  on  the  face  of  the  mortgage.  The  deed 
purports  to  secure  a  debt  of  £30,000,  due  to  all  the  mortgagees. 
It  was  really  intended  to  secure  different  sums,  due  at  the  time  to 
particular  mortgagees,  advances  afterwards  to  be  made  and  liabili- 
ties to  be  incurred  to  an  uncertain  amount.     It  is  not  denied  that 
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a  deed  which  misrepresents  the  transaction  it  recites^  and  the  con- 
sideration on  which  it  is  executed^  is  liable  to  suspicion.  It  must 
sustain  a  rigorous  examination.  It  is  certainly  always  advisable 
fairly  and  plainly  to  state  the  truth.  But  if,  upon  investigation, 
the  real  transaction  shall  appear  to  be  fair,  though  somewhat 
variant  from  that  which  is  described,  it  would  seem  to  be  unjust 
and  unprecedented  to  deprive  the  person  claiming  under  the  deed 
of  his  real,  equitable  rights,  unless  it  be  in  favor  of  a  person  who 
has  been  in  fact  injured  and  deceived  by  the  misrepresentation.'^ 
These  principles,  and  the  cases  upon  which  they  rest,  have  lately 
been  Emphatically  affirmed  by  the  Supreme  Court  of  the  United 
States,  in  Lawrence  v.  Tucker,  23  How.  14. 

I  arrive,  therefore,  to  the  conclusion,  that  this  is  a  valid  mort- 
gage as  between  the  parties  to  it,  and  that  the  mortgagee  was  se- 
cured thereby  the  amount  of  the  advances  upon  the  two  drafts 
mentioned  in  the  complaint,  although  no  sum  certain  was  men- 


tioned on  the  face  of  the  mortgage.  These  advances  were  made 
prior  to  the  recovery  of  the  judgment  of  the  Reciprocity  Bank,  and 
prior,  therefore,  to  any  equities  of  that  bank.  It  follows,  there- 
fore, they  were  made  prior  to  any  notice  to  the  HoUister  Bank  of 
any  such  equities.  No  notice  could  be  given  of  that  which  had  not 
an  existence.  It  is  established  then,  it  is  submitted,  that^  at  the 
date  of  the  recovery  of  the  judgment  by  the  Reciprocity  Bank 
against  Gibson,  the  HoUister  Bank  had  a  good  legal,  and  certainly 
equitable,  mortgage  upon  the  premises,  to  secure  the  amount  of 
the  two  drafts  already  referred  to.  Was  that  judgment  a  prior 
lien  to  the  mortgage?  The  judgment  became  a  lien,  at  the  time 
it  was  docketed,  upon  the  interest  of  the  defendant  therein  in  all 
lands  in  the  county  of  Erie  (2  R.  S.  359).  In  equity,  the  land  was 
undeniably  bound  to  pay  oflE  the  amount  of  these  two  drafts.  The 
law  is  well  settled,  that  the  equitable  mortgagee  is  entitled  to  a 

,  "preference  over  subsequent  judgment  creditors  {Matter  of  Howe' 
1  Paige,  129,  and  the  cases  there  cited;  Willard.'s  Eq.  Jur.,  441, 
442 ;  Rockwell  v.  Hobby,  2  Sand.  Ch.  9 ;  Hilliard  on  Mortg.,  Vol.  I., 
451).  If  this  mortgage  is  to  be  regarded  simply  as  an  equitable 
mortgage,  there  can  be  no  question  that,  in  accordance  with  well- 
settled  rules  of  law  and  a  uniform  current  of  decision,  it  is  a  valid 
security,  and  is  entitled  to  priority  over  the  subsequent  judgment 
of  the  Reciprocity  Bank. 

But,  I  think,  if  that  bank  had  been  a  purchaser  on  the  day  of 
/  the  recovering  of  its  judgment,  or  an  incumbrancer  by  way  of  mort- 

^  gage  for  money  then  advanced,  the  mortgage  of  the  HoUister  Bank 
would  equally  have  been  entitled  to  priority.  The  recording  of  the 
mortgage  was  notice  that  the  HoUister  Bank  had  a  mortgage  on  the 
premises  for  the  purposes  therein  specified.    There  was  enough  to' 
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have  put  a  iona  fide  purchaser  or  incumbrancer  upon  inquiry;  andjl 
an  application  to  the  Hollister  Bank  would  have  disclosed  the  sum  y 
certain  for  which  the  security  was  held.  As  was  said  by  the  Su-  » 
preme  Court  in  Monell  v.  Smith,  supra,  "  we  may  be  obliged  to  look 
beyond  the  face  of  the  bond  to  see  what  is  due.  In  a  technical 
sense,  that  is  certain  which  may  be  made  certain.'^  The  precise  '^ 
sum  for  which  the  mortgage  was  held  as  security  might,  at  any^ 
time,  readily  and  with  certainty,  have  been  ascertained,  and  a  long 
fide  purchaser  or  incumbrancer,  with  the  notice  which  the  record 
oTjEhirSSrtgage  lumished  hiiii,  it  he  had  omitted  to  maEQHe 
inquiry  which  it  indicated,  could  hardly  have  claimed  to  have  been 
TJ^na  fide  purchaser  or  incumbrancer.  The  authorities  bearing 
on  this  question  of  notice  are  fully  reviewed  in  the  case  of  William^ 
son  V.  Brown,  15  N.  Y.  354,  and  the  result  of  them  stated  as  fol- 
lows :  "  The  true  doctrine  on  this  subject  is,  that  where  a  purchaser 
has  knowledge  of  any  fact  sufBcient  to  put  him  on  inquiry  as  to  the 
existence  of  some  right  or  title  in  conflict  with  that  he  is  about  to 
purchase,  he  is  presumed  either  to  have  made  the  inquiry  and  ascer- 
tained the  extent  of  such  prior  right,  or  to  have  been  guilty  of  a 
degree  of  negligence  equally  fatal  to  his  claim  to  be  considered  as 
a  bona  fide  purchaser.'^  1  But  we  are  not  without  direct  authority 
on  the  point  now  undet  consideration.  The  case  of  Kramer  v.  The 
Trustees,  &c.,  of  the  Farmers'  Bank  of  Steuhenville,  15  Ohio,  253, 
is  of  this  character.  The  question  there  was,  originally,  whether 
mortgages  given  to  one  Doyle,  in  May,  1840,  were  to  have  priority 
over  those  given  to  one  McDowell,  which,  though  dated  prior  to 
Doyle^s  mortgage,  were  not  recorded  until  30th  September,  1842. 
The  mortgage  to  Doyle  specified  no  sum  in  it,  but  the  condition 
was,  "  that,  whereas  the  said  Alexander  Doyle  had  theretofore  in- 
dorsed paper  of  the  said  Wells,  Henry  &  Co.  (the  mortgagors),  and 
had  also  promised  to  make  further  indorsements,  it  was  provided 
that  if  the  said  Wells,  Henry  &  Co.  should  indemnify  and  save 
harmless  the  said  Doyle,  then  the  said  deed  was  to  be  void,''  &c. 
Doyle  alleged  that,  relying  on  this  indemnity,  he  had  continued  to 
indorse  for  the  mortgagors,  and  claimed  that  his  mortgage  was  a 
prior  lien  to  that  of  McDowell  and  of  the  judgment  creditors.  The 
court  sustained  Doyle^s  claim,  and  directed  a  sale  of  the  property 
mortgaged,  and  that  he  be  paid  the  amount  of  his  liabilities. 
Kramer  and  others,  judgment  creditors,  filed  a  bill  of  review,  claim- 
ing that  the  court  had  erred  in  giving  validity  and  priority  to 
Doyle's  mortgage.  Among  other  things,  they  alleged  that  Doyle's 
mortgages  were  not  good  and  valid  as  against  the  complainants, 
because  they  were  void  for  uncertainty,  and  it  could  not  be  ascer- 
tained how  or  when  the  same  became  forfeited,  or  how  the  same 
could  or  would  be  satisfied.     In  the  opinion,  at  page  260,  the  court 


(Jd^M 


^ 


J 


280 


THE  OBLIGATION   SECURED. 


[CHAP.  m. 


\>\ 


y^ 


\ 


(t>Si 


fiay,  "  Doyle  had  a  right  to  ask  indemnity,  and  the  mortgagors  had 
a  right  to  give  it.  It  was  done  by  way  of  mortgage ;  and  although 
these  mortgages  were  intended  to  cover  subsequent  as  well  as  pre- 
vious liabilities,  they  could  not,  on  this  account,  be  objectionable 
AS  between  the  parties.  If,  during  the  existence  of  these  mort- 
gages, a  third  person  had  recovered  a  judgment  against  the  mort- 
.gagors,  the  lien  of  such  judgment  might,  and  probably  would,  have 
been  preferred  to  the  lien  of  the  mortgagees  for  liabilities  subse- 
quently incurred  by  Doyle.  But  these  complainants  are  not  in 
that  situation.  The  liabilities  of  Doyle  had  been  fixed  before  the 
rendition  of  their  judgment.  It  is  not  perceived  that  there  would  I 
be  any  difficulty  in  ascertaining  when  the  condition  of  the  deeds  ) 
was  broken  and  the  mortgage  forfeited,  nor  as  to  the  manner  in 
which  they  could  be  satisfied.  A  similar  rule  may  be  deduced  from 
the  following  cases  in  Connecticut:  Merrills  v.  Swift,  18  Conn. 
266;  Lewis  v.  De  Forest,  20  id,  442;  Ketchum  v.  Jauncey,  23  id, 
127.  \ 

In  any  aspect  in  which  this  case  may  be  regarded,  we  think  it 
free  from  doubt,  and  that  the  judgment  appealed  from  should  be 
Affirmed,  with  costs. 

All  the  judges  concurring. 

Judgment  affirmed, 

7kJ^  ^<u^d  Uu  UJ  ^*^  ^/5^^/ 

'Zii.j^  YOUNGS  V.  WILSON.  ^^^^  ^^   /  V^'  ^ 

I  Court  of  Appeals  of  New  York,  1863.  ^%Z^  y(CsI-^  ^ 

(27  i\r.  Y,  351.)  *^   ^     ^c^t/^^ 

Appeal  from  the  Supreme  Court.    Action  to  foreclose  a  mort-  sL^  dc^ 
gage.     The  complaint  set  forth  a  bond,   executed   by   Moses  W.       -/-^ '   u  ^ 
Eastman  to  George  Youngs  and  Abel  Hunt,  bearing  date  June  4,  ^f^Zui   f^i 
1849,  in  the  penal  sum  of  two  thousand  four  hundred  dollars,  with  ^^^  hx^ 
a  condition  similar  to  that  of  the  mortgage  next  mentioned.  \^    jLtu  ^ 

It  also  set  forth  a  mortgage,  bearing  the  same  date  and  between  ys^^i'Vu^^ 
the  same  parties,  by  which  Eastman  conveyed  to  Youngs  and  Hunt  vjp  ^  ^^^ 
certain  lands  in  Yates  County,  which  were  particularly  described,  ^     X  y   '^ 

which  ponvpvflnpft  was  maflp  Rnhipr»t  fn  fVip  fnllnwincy  nonrlitinTi.  viz. !     /*  •  /A** 


Hunt,  and  each  of  them,  of  and  from  all  liabilities  which  they,  or 
either  of  them,  may  have  at  any  time  heretofore  contracted  to  and 
for  the  said  Mioses  W.  Eastnian.  either  as  surety,  indorsers  or 
guarantors,  or  otherwise,  whether  now  due  or  yet  to  grow  due,  ^nd 
shall  save  harmless  the  saiST  iieorge  youngs  and  Abel  HimF.  an^ 
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€»ch  of  them^  of  aad  from  all  damages,  costs  and  charges  on  ac-ll 
couiii"ot  the  same/^  then  the  conveyance  was  to  cease;  but  in  casel\ 
"  default  should  be  made  in  the  payment  of  all  or  any  part  of  the 
said  liabilities,  as  the  same  should  become  due/'  the  lands  were  to 
be  sold  and  the  amount  due,  with  costs  and  charges,  to  be  de- 
ducted from  the  proceeds,  and  the  surplus,  if  any,  paid  to  the  mort- 
gagor. 

The  complaint  also  stated,  that  the  mortgage  was  duly  recorded 
in  the  clerk's  office  of  Yates  County,  on  the  day  of  its  date;  that 
Youngs  had  paid  debts  of  Eastman,  on  which  he  was  liable  as  surety 
or  indorser,  at  the  time  when  the  mortgage  was  executed,  which 
amounted  to  $724.61  [of  which  a  particular  account  was  given]  ; 
and  that  the  estate  of  Hunt  remained  liable  on  a  note  given  by 
Eastman  to  one  Uwens^  on  the  z^ih  gay  ot  Jjecember,  1»4(5,  for 
$2()t5,  on  whick  said  Jiunt  was  indorser,  which,  with  interest,  still 
remained  unpaid;  that  the  mortgaged  premiseg  had  been  conveyed 
to  the  defendant,  James  Mil*;'^^  wV>n^  wifh  fhgjother  defendants, 
claimed  some  interest  in  the  premisest  which  interest  had  accrued 
subsequent  to  the  lien  of  the  mortgage.  There  was  the  usual 
prayer  for  a  foreclosure,  and  a  sale  of  the  mortgaged  premises, 
and  payment  of  the  plaintiffs'  demands  and  costs  out  of  the  pro- 
ceeds. 

The  usual  judgment  of  foreclosure  for  the  sale  of  the  mort- 
gaged premises,  and  the  payment,  out  of  the  proceeds  of  the  sale, 
of  the  costs  and  expenses,  and  the  amounts  found  due  to  the  sev- 
eral plaintiffs,  was  entered  at  a  special  term ;  from  which  judgment 
Lewis  0.  Wilson,  only,  appealed  to  the  Supreme  Court  at  general 
term.  On  the  hearing  of  that  appeal,  the  judgment  at  the  special 
term  was  reversed,  and  the  complaint  dismissed,  as  against  the 
appellant,  with  costs,  on  the  ground  that  the  mortgage  was  fraudu- 
lent and  void,  as  against  creditors  of  the  mortgagor,  for  uncertainty/ 
in  respect  to  the  debt  or  debts  it  was"ihtended  to  secure. 

From  that  judgment  the  plaintiffs  brought  the  present  appeal. 
After  the  bringing  of  such  appeal  both  the  appellants  died,  anJ 
the  personal  representatives  of  the  appellant  Youngs  were  substi- 
tuted in  his  place.  There  had  been  no  substitution  as  to  the  execu- 
tors of  Abel  Hunt,  and  it  was  assumed,  on  the  argument,  that  as 
to  them  the  appeal  was  at  an  end. 

Selden,  J.  I  cannot  concur  with  the  court  below  in  the  opin- 
ion that  the  mortgage  in  question  was  void  as  against  creditors 
or  purchasers.  There  is  no  pretence,  and  could  be  none,  that  it 
was  not  valid  between  the  parties  to  it.  It  described  the  debts 
which  it  was  intended  to  secure,  with  f^noh  certainty  that  there 
could  be  no  diflSculty  in  determining  what  debts  were,  and  what 
were  not,  embraced  m  the  description^    In  such  cases,  the  maxim, 
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that  that  is  certain  which  may  be  made  certain,  applies.    It  is 

not  requisite  that  the  condition  should  be  so  completely  certain  as 

to  preclude  the  necessity  of  extraneous  inquiry  {Monell  y.  Smith, 

6  Cow.  441;  Robinson  v.  Waiiams,  22  N.  Y.  380;  Stoughton  v. 

Pasco,  5  Conn.  442 ;  Merrills  ▼.  Swift,  18  id.  257 ;  United  States 

V.  Hooe,  3  Cranchy  73;  Kramer  ▼.  The  Farmsri  and  Mechanict^ 

J       Bank,  16  Ohio,  253). 

1/  vi^<^*^"*^v*^  '     '^^^  mortgage  having  been  duly  recorded^  if  not  fraudulent  in 

liji  ^  ^^     fact,  was  as  effectual  against  subsequent  creditors  and  purchasers 

^tyjMi '  *w  it  was  against  the  mortgagor.    If  it  was  sufficiently  certain 

''^      ■  to  be  valid  against  the  party  who  made  it,  it  was  equaUy  certain 

and  valid  against  all  persons  claiming  under  him.  If  valid  be- 
tween the  parties  it  was  a  mortgage,  and  as  it  was  duly  recorded, 
it  was  not  within  the  provision  of  the  statute  which  declares  void, 
as  against  subsequent  purchasers,  unrecorded  conveyances.  The 
only  statute  bearing  upon  the  question  is  the  following : 

"Every  conveyance  of  real  estate  within  this  State,  hereafter 
made,  shall  be  recorded  in  the  office  of  the  derk  of  the  county 
where  such  real  estate  shall  be  situated;  and  every  such  convey- 
ance not  so  recorded  shall  be  void,  as  against  any  subsequent  pur- 
chaser in  good  faith  and  for  a  valuable  consideration  of  the  same 
real  estate,  or  any  portion  thereof,  whose  conveyance  shall  be  first  ^i 
duly  recorded."  I  can  discover  nothing  in  this  statute  to  justify  iV 
the  distinction  between  certainty  as  against  the  party,  and  cer- 
tainty as  against  subsequent  creditors  or  purchasers,  which  forms 
the  basis  of  the  judgment  of  the  court  below.  If  the  instrument  I 
was  certain  enough  to  amount  to  a  conveyance,  it  was  a  recorded' 
conveyance,  and  valid  as  such. 

A  purchaser,  with  notice  of  any  outstanding  equity  against  his 
vendor,  takes  the  place  of  such  vendor  and  acquires  his  rights 
only  {Frost  v.  Beekman,  1  Johns.  Ch.  301 ;  3  Sugden  on  "  Vendors  ^ 
and  Purchasers,"  440) ;  and  notice  of  circumstances  sufficient  to  | 
put  a  party  upon  inquiry,  has  the  same  effect  as  actual  notice  of  the  | 
facts  which  could  be  learned  on  reasonable  inquiry  (3  Sugden,  468; 
Dunham  v.  Dey,  15  Johns.  669 ;  Peters  v.  Ooodrich,  3  Conn.  150 ; 
Williamson  v.  Brown,  16  N.  Y.  359).     The  registry  of  the  mort- 
gage was  equivalent  to  actual  notice  of  its  existence  and  contents, 
and  the  purchaser,  with  such  notice,  is  bound  by  all  the  equities 
which  the  holder  of  the  mortgage  had  against  the  mortgagor,  whose 
place  he  takes  (Stoughton  v.  Pasco,  5  Conn.  442,  447).     The  con- 
dition of  the  purchaser  in  the  present  case  is  precisely  the  same 
as  it  would  have  been  at  common  law,  if  he  had  purchased  with| 
actual  notice  of  the  prior  mortgage.    In  that  case  it  cannot  be] 
doubted  that  he  would  have  taken  subject  to  the  mortgage,  if  it( 
was  valid  against  the  mortgagor. 
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The  rule  adopted  in  Connecticut,  in  Hart  v.  ChalJcer,  14  Conn. 
77,  on  which  the  court  below  placed  much  reliance,  is,  that  ^^  where 
a  mortgage  is  given  to  secure  an  ascertained  debt,  the  amount  of 
the  debt  ought  to  be  stated/^  I  am  not  disposed  to  question  the 
wisdom  of  this  rule,  although  it  would  sometimes  be  inconvenient 
and  do  injustice,  and  its  propriety  is  not  free  from  doubt  (see  5 
Conn.  449) ;  but  I  cannot  deduce  it  from  our  statute,  which  merely  V 
provides  that  conveyances  not  recorded  shall  be  void  against  pur- 
chasers. The  mortgage  of  Eastman  was  valid  between  the  par- 
ties; it  was  a  conveyance,  and  it  was  recorded,  and  therefore  was 
not  made  void  by  the  statute. 

It  is  only  with  reference  to  the  question  of  an  actual  intention/] 
to  defraud  creditors,  that  the  indefinite  description  of  the  debts 
intended  to  be  secured  by  the  mortgage  could  be  material.  What 
influence  such  indeflniteness  might  have  in  that  respect,  we  are  not 
called  upon  to  determine.  There  is  no  allegation  in  the  answer 
which  could  raise  that  question,  and  if  there  had  been,  we  could  not 
notice  it,  in  the  absence  of  any  finding  by  the  court  below  upon 
the  question  of  fact  {Orant  v.  Morse,  22  N.  Y.  324).  I  am,  there- 
fore, of  opinion  that  the  court  below  erred  in  declaring  the  mort- 
gage void,  as  against  Wilson. 

Upon  the  other  questions  presented  by  the  case,  so  far  as  they 
related  to  the  rights  of  George  Youngs  (and  to  that  extent  only 
are  they  now  before  the  court),  I  entertain  no  doubt  that  they  were 
correctly  decided  by  the  special  term.  The  judgment  of  the  gen- 
eral term  should,  therefore,  be  reversed,  and  that  of  the  special 
term  aflSrmed,  as  to  the  relief  granted  by  that  judgment  to  George 
Youngs. 

There  are  no  appellants  here  representing  the  estate  of  Abel 
Hunt,  and  the  judgment  dismissing  the  complaint  as  against  the 
executors  of  that  estate,  will  not  be  affected  by  the  judgment  of  this 
court.  The  propriety  of  bringing  on  the  argument  of  the  appeal, 
without  the  presence  of  parties  representing  that  estate,  is  very 
questionable,  but  as  neither  of  the  parties  before  the  court  inter- 
posed any  objection  on  that  account,  the  defect  in  the  proceedings, 
if  it  be  one,  has  not  been  regarded. 

"^  Marvin,  J.  The  judgment  of  the  special  term,  in  favor  of  the 
plaintiffs,  was  reversed  by  the  general  term,  upon  the  sole  ground 
that  the  mortgage  was  fraudulent  and  void  as  to  subsequent  credi- 
tors, on  the  ground  of  vagueness  and  uncertainty  in  respect  to  the 
debts  it  was  intended  to  secure. 

It  is  conceded  that  a  mortgage  given  to  secure  future  contin- 
gent liabilities  may  be  valid,  but  the'position  is,  that,  in  case  the 
debt  exists  or  the  liability  has  been  incurred  at  the  time  the  morK 
gage  18  executed,  it  must  be  truly  stated^  so  as  to  enable  creditors,  |( 
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upon  examining  the  record  of  the  mortgage,  to  ascertain  the|| 
amount  of  the  debt  or  the  nature  and  character  of  the  liability  |l 
assumed. 

The  validity  of  the  mortgage  is  not  questioned  upon  the  ground 
that  there  was,  in  fact,  no  valid  consideration  between  the  parties 
to  it.  In  my  opinion,  the  court  erred  in  reversing  the  judgment. 
There  was  a  good  and  sufficient  consideration  for  the  mortgage. 
The  consideration  expressed  was  $2400  money;  but  this  was  not 
tEe^rue  consideration.  It  has  long  and  often  been  held,  in  this 
8tate,  that  the  real  consideration  of  mortgages  or  deeds  may  be 
shown  by  parol,  though  different  from  that  expressed  in  the  in- 
strument; and  this  court,  in  McKinster  v.  Babcock,  26  N.  Y.  378^ 
applied  the  rule  to  a  chattel  mortgage,  in  which  tEe  consideration 
expressed  was  money,  when,  in  truth,  the  real  consideration  wasjhe 
indorsement  of  the  note  of  the  mortgagor,  and  the  mortgage  was 
given  by  way  of  security,  ihis  court  sustained  the  mortgage^ 
the  referee  having  found  as  a  facrihafTf  was  executed  in  good 
faith,  and  not  with  intent  to  hinder,  delay  or  defraud  creditors. 
So  in  this  case,  the  parol  evidence  upon  the  trial  showed  what 
consideration  actually  was,  and  it  was  sufficient,  viz.,  liabilities 
assumea  by  tne  mortgagee  for  the  mortgagor,  and  the  amoimt 
which  had  been  paid  of  such  liabilities^  It  may  be  said  in  this 
case,  as  was  said  m  the  case  just  referred  to,  and  also  in  Shiras  v. 
Caig,  7  Cranch,  34,  by  Chief  Justice  Marshall,  in  which  the  real 
transaction  did  not  appear  on  the  face  of  the  mortgage,  that  such 
cases  are  liable  to  suspicion;  that  they  must  sustain  a  rigorous 
examination,  and  that  it  is  always  advisable  fairly  and  plainly  to 
state  the  truth.  And  inthis  case^  will  say  that  it  would  have  been 
far  better  to  have  specified  the  liabilities  assumed,  so  thai  the  credi- 
tors of  the  mortgagor  or  others  interested  would  be  able  more 
readily  to  examine  into  the  facts,  and  ascertain  whether  they  were 
true  or  fictitious.  But,  if  the  consideration  is  actually  valid  and 
sufficient,  and  it  is  found  as  a  fact,  upon  sufficient  evidence,  that 
the  instrument  was  not  executed  with  intent  to  hinder,  delay  or 
defraud  creditors,  the  court  cannot  declare  the  instrument  void,  as 
to  creditors,  upon  the  ground  that  the  consideration,  as  expressed7 
is  vague  and  uncertain.  (See  Robinson  v.  Williams,  22  K  Y.  380T 
in  which  many  of  the  cases  are  referred  to.)  * 

The  judgment  of  the  general  term  should  be  reversed,  and  that 
of  the  special  term  affirmed. 

Denio,  Ch.  J.,  Davies,  Wright,  Selden,  Emott  and  Balcom,  JJ., 
concurring, 

Judgment  accordingly. 
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AcKERMAN  V.  HuN8iCKER>  85  K  Y.  47  (1881).  Action  to  fore- 
close a  mortgage,  tiertain  of  the  defendants^  ^o  were  judgment 
creditors  of  the  mortgagor,  answered^  claiming  that  their  judg- 
ments were  liens  superior  to  the  mortgage^  as  to  a  portion  of  tEe 
amount  claimed  by  piaintitf  to  be  securea  thereSy]  The  mortgage 
was  pfiven  to  plaintiff  to  secure  him  for  any  indorsements  he  had 
nfade  or  should  thereafter  make  for  the  mortgagor  to  the  amount 
0^  $6000.  Some  of  the  indorsements  were  made  subsequent  to  the 
fudp^ents  referred  to.    In  the  opinion  it  is  said : 

"  There  is  no  question  as  to  the  validity  of  mortgages  to  secure 
future  advances  or  liabilities.  They  have  become  a  recognized 
form  of  security.  Their  frequent  use  has  grown  out  of  the  necessi- 
ties of  trade,  and  their  convenience  in  the  transactions  of  business. 
They  enable  parties  to  provide  for  continuous  dealings,  the  nature 
or  extent  of  which  may  not  be  known  or  anticipated  at  the  time, 
and  they  avoid  the  expense  and  inconvenience  of  executing  a  new 
security  on  each  new  transaction.  It  is  well  known  that  such  mort- 
gages are  constantly  taken  by  banks  and  bankers  as  security  for 
final  balances,  and  banking  facilities  are  extended  and  daily  credits 
given  in  reliance  upon  them.  Mortgages  for  future  advances  have 
sometimes  been  regarded  with  jealousy,  but  their  validity  is  now 
fully  recognized  and  established  (Bank  of  Utica  v.  Finch.  3  Barb. 
Ch.  294:;  Truscott  v.  Kings,  6  K  Y.  147;  Robinson  v.  Williams, 
22  id.  380;  Shiras  v.  Caig,  7  Cranch,  34;  Lawrence  v.  Tucker,  23 
How.  [TJ.  S.]  14;  Leeds  v.  Cameron,  3  Sumn.  492 )'\i— Per  An- 
drews, J.  


fk^M^    iV>.        The  caaea  are  numerous:     Commercial  B<mk  v.  Cunningham,  24  Pick. 

*^*^Vv^?J^  270  (1837)  ;  Qoddard  v.  Satoyer,  9  Allen,  78  (1864)  ;  McDaniela  v.  Calvin, 

CfP^^.    ^;Jj/'  16  Vt.  300  (1844) ;  Collins  v.  Carlile,  13  111.  254  (1851)  ;  Bpeer  v.  Bkinner, 

S^fk^r^    35  111.  282    (1864);   MicUgam,  Inn.  Co.  v.  Brown,  11  Mich.  266    (1863); 

vaC^  Madigan  v.  Mead,  31  Minn.  04  (1883) ;  Freiberg  v.  Magale,  70  Tex.  116 
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